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Section 2 of the Bonmbay Animal Preservation (Qujarat
Amendnment) Act, 1994 (Gujarat Act No. 4 of 1994) which
i ntroduced certain amendnments in Section 5 of the Bonbay
Ani mal Preservation Act, 1954 (as applicable to the State of
Gujarat) has been struck down as ultra vires the Constitution by
the H gh Court of CGujarat. These three sets of appeals by
speci al | eave have been filed thereagainst.

A chain of events, legislative and judicial, lead to the
i mpugned enactnent. To appreciate the core issue arising for
decision in these appeals and also the constitutional questions
arising therein, it will be useful to set out the preceding events in
their chronol ogi cal order
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PART - |

Backdrop of Events

Legi sl ative history |eading to inmpugned enact nment

Wth a view to conserve the cattle wealth of the State of
Bonbay, the State CGovernnent enacted the Bonbay Ani ma
Preservation Act, 1948 and prohibited slaughter of aninmals which
were useful for mlch, breeding or agricultural purposes. This
Act was substituted by the Bonbay Aninmal Preservation Act of
1954 (hereinafter referred to as 'the Bonbay Act’). The
provi sions relevant for our purpose are contained in Sections 5
and 6. Sub-sections (1), (2) and (3) of Section 5 and Section 6
are extracted and reproduced hereunder

"5. (1) Notw thstanding any |aw for the time
being in force or any usage to the contrary, no
person shall sl aughter or cause to he

sl aught ered any ani mal unless, he has

obtained in respect of such animal a certificate
in witing fromthe Conpetent Authority
appointed for the area that the animal is fit for
sl aughter.

(2) No certificate shall be granted under sub-
section (1), if in the opinion of the Conpetent
Aut hori ty\ 027

(a) the animal, whether male
or female, is useful or likely
to becone useful for the

pur pose of draught or any

ki nd of agricul tural
oper ati ons;

(b) the animal, if male, is
useful or likely to becone
useful for the purpose of

br eedi ng;

(c) the animal, if female, is
useful or likely to become
useful for the purpose of
giving mlk or bearing

of f spri ng.

(3) Nothing in this section shall apply to the
sl aughter of any ani mal above the age of
fifteen years for bona-fide religious purposes :

Provided that a certificate in witing for
such sl aughter has been obtained fromthe
Conpetent Authority.

(4) XXX XXX XXX
(5) XXX XXX XXX
(6) XXX XXX XXX

6. No animal in respect of which a certificate
has been issued under section 5 shall be
sl aughtered in any place other than a pl ace
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specified by such authority or officer as the
State Governnent nmay appoint in this behalf."

The Preanble to the Act stated \026 "WHEREAS it is expedient
to provide for the preservation of animals suitable for mlch
breeding or for agricultural purposes; It is hereby enacted \005as
foll ows: -"

The Statenent of Objects and Reasons stated inter alia \026
"It is now proposed to repeal the Bonmbay Animal Preservation
Act, 1948 and to undertake fresh legislation, on the basis of a
nodel bill recomrended by the Governnent of India, in order to
stanp out slaughter in unauthorized places and abet nent of
of fences which were not covered by the Bonbay Anim
Preservation Act, 1948"

The State of CGujarat was forned in the year 1960.
CGuj arat  Legisl ature enacted The Bonbay Ani mal Preservation
(CQuj arat Extension and Arendnent) Act, 1961 whereby the
Bonbay Act was extended to the State of Gujarat in order to
achieve uniformty inlaw in different parts of the State with
regard to this subject. ~The Saurashtra Aninmal Preservation Act,
1956 which was applicable to that part of Gujarat which fornmed
part of erstwhile State of Saurashtra was repealed. Apart from
ext endi ng the Bonbay Act, Section 5 of the Bonmbay Act, which
was called 'the principal Act’ in the Gujarat Act of 1961, was al so
amended by Section 4 thereof which reads as under

4, Amendnent of Section 5 of Bonbay LXXII| of
1954.- In section 5 of the principal Act, -

(1) After sub-section (1), the follow ng sub-
section shall be inserted, nanely :-

"(1A) No certificate under sub-section (1)
shall be granted in respect of a cow";

(2) in sub-section (2), for the words "No
certificate" the words, brackets, figure and
letter "In respect of an aninmal to which
sub-section (1A) does not apply, no
certificate" shall be substituted,;

(3) in sub-section (3), for the words "religious
pur poses" the words, "religious purposes,

if such animal is not a cow' shall be

substi t ut ed.

The above Act was assented to by the Governor on the 1st

May, 1961 which was published in the Gujarat Governnent

Gazette, Extraordinary, Part |V, dated May 6, 1961. The objects
of such extension were mainly two : (i) to achieve uniformity in
law in different parts of the State; and (ii) to impose a ban on
cow sl aughter. The amendnent introduced by Section 4 of the
Bonbay Animal Preservation (Qujarat Extension and

Amendnent) Act, 1961 indicates that slaughter of cow was

totally banned.

In 1979, the Cujarat Legislature enacted the Bonbay
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Ani mal Preservation (Gujarat Amendnent) Act, 1979 to further
anmend the Bonbay Act. Section 2 of this Act is relevant which is
extracted and reproduced hereunder

2. Anendment of section 5 of Bom LXXII of
1954. I n the Bombay Ani mal Preservation Act,

1954, Bom LXXI| of 1954, (hereinafter referred to
as "the principal Act"), in section 5,

(1) for sub-section (1A), the follow ng shall be substituted
nanely:

"(1A) No certificate under sub-section (1) shall be
granted in respect of
(a) a cow,
(b) the calf of a cow, whether male or fenale
and if nale, whether castrated or not;
(c) a bul'l below the age of sixteen years;
(d) abullock bel ow the age of sixteen years";

(2) for sub-section (3), the follow ng sub-section shall be
substituted, namely:__

"(3) Nothing in this section shall apply to __

(a) the slaughter of any of the follow ng
animal s for such bonafide religi ous purposes,
as may be prescribed, namely:__

(i) any animal above the age of fifteen years
ot her than a cow, bull or bull ock

(ii) a bull above the age of fifteen years;
(iii) a bullock above the age of fifteen years;

(b) the slaughter of any aninal not being a
cow or a calf of a cow, on such religious days
as may be prescribed.

Provided that a certificate in witing for the
sl aughter referred to in clause (a) or (b) has been
obt ai ned fromthe Conpetent Authority."

The Act was preceded by an Ordinance, a reference to
which is not necessary. The Statenent of Objects and Reasons
of the Act are stated as under

"Under the existing provisions of the

Bonbay Ani mal Preservation Act, 1954,

al t hough there is a total prohibition against

the sl aughter of a cow, the slaughter of

progeny of a cow, that is to say bulls, bullocks

and calves is prohibited, |ike that of other

bovines only if they are useful or likely to

becorme useful for the purposes of draught,
agricultural operations, breeding, giving mlk

or bearing off spring. In order to give effect to
the policy of the Governnent towards further
securing the directive principle laid down in
article 48 of the Constitution nanely

prohi biting the slaughter of cows and cal ves

and other milch and draught cattle, it was

consi dered necessary to inpose a tota

prohi bi ti on agai nst slaughter of the aforesaid
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progeny of a cow bel ow the age of eighteen
years as they are useful for the aforesaid
pur poses\ 005"

The above-said Act was assented to by the Governor on

16th Cctober 1979. The Act was given retrospective effect by
sub-section (2) of Section 1 thereof, which provided that the
amendnment shall be deened to have cone into force on 28th
Noverber, 1978.

Digressing a little fromthe narration of |egislative

devel opnent, here itself we nmay indicate that the constitutiona
validity of the above anmendment introduced by the Qujarat

Legi slature into the Bonbay Act was put in issue and cane to be
dealt with initially by the Gujarat Hi gh Court and then this Court
by a Constitution Bench in Haji-Usmanbhai Hasanbha

Qureshi-and Gthers v. State of Qujarat, (1986) 3 SCC 12.

The Guj arat H-gh Court turned down the challenge and the

deci si on ‘of 'the @ujarat Hi gh Court was upheld by this Court. W
will revert back to this decision a little later.

This was foll owed by the inmpugned |egislation, the Bonbay

Ani mal Preservation (CGujarat Amendnent) Act, 1994. The

Bonbay Act of 1954 referred to as 'the principal Act’ was further
anmended by Section 2 of the anmending Act which reads as

under :

2. In the Bombay Ani mal Preservation
Act, 1954 (hereinafter referred to as "the
principal Act"), in section 5

(1) in sub-section (1A), for clauses (c)
and (d), the follow ng clauses shall be
substituted, namely :-

"(c) a bull;
(d) a bullock.";
(2) in sub-section (3), -

(i) in clause (a), sub-clauses (ii) and
(iii) shall be del eted;

(ii) 1in clause (b), after the words "calf
of a cow', the words "bull or bullock" shall be
inserted.”

The Act was preceded by an Ordinance, a reference to the
provi si ons whereof is unnecessary. The Preanble to the Act
reads as under:

"WHEREAS it is established that cow and her

progeny sustain the health of the nation by

giving themthe life giving milk which is so

essential an itemin a scientifically bal anced

di et;

AND VWHEREAS t he wor ki ng bul | ocks are
i ndi spensabl e for our agriculture for they supply
power nore than any other aninal;

AND VWHEREAS t he wor ki ng bul |l ocks are often
useful in ploughing the fields, drawal of water
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fromthe wells and al so very useful for draw ng
carts for transporting grains and fodders from
the fields to the residences of farnmers as well
as to the Agricultural Market Yards;

AND WHEREAS t he dung of the animal is
cheaper than the artificial manures and
extremely useful for production of bio-gas;

AND WHEREAS it is established that the back-
bone of Indian agriculture is, in a manner of
speaki ng the cow and her progeny and have,

on their back, the whole structure of the Indian
agriculture and its econonic system

AND WHEREAS it is expedient to give

effect to the policy of the State towards
securing the principles laid down in articles 47,
48 and in clauses (b) and (c) of articles 39 of
the Constitution of India and to protect,
preserve and sustain cow and its progeny;"

The Statenent of Objects and Reasons and the facts set
out therein are of 'rel evance and significance and hence are
repr oduced hereunder:

"The existing provisions of the Bombay

Ani mal Preservation Act, 1954 provides for

prohi bi ti on agai nst the slaughter of cow, calf

of a cow, and the bulls and bullocks bel ow the

age of sixteen years. It is an established fact

that the cow and her progeny sustain the

health of the nation by giving themthe Iife

giving mlk which is so essential an itemin a
scientifically bal anced diet.

The econony of the State of Gujarat is

still predom nantly agricultural. In the
agricultural sector, use of aninmals for mlch
draught, breeding or agricultural purposes

has great importance. It has, therefore,
become necessary to enphasi se preservation

and protection of agricultural animals |ike
bull's and bul l ocks. Wth the grow ng adoption
of non-conventional energy sources like bio-
gas plants, even waste material have come to
assune considerable value. After the cattle
cease to breed or are too old to do work, they
still continue to give dung for fuel, manure
and bi o-gas, and therefore, they cannot be
said to be useless. It is well established that
t he backbone of Indian agriculture is, in a
manner of speaking, the cow and her progeny
and have on their back, the whole structure

of the Indian agriculture and its economc
system

In order to give effect to the policy of

the State towards securing the principles laid
down in articles 47, 48 and clause (b) and (c)
of article 39 of the Constitution of India, it
was consi dered necessary also to inpose tota
prohi bition agai nst sl aughter of progeny of
COW.
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As the Qujarat Legislative Assenbly was

not in session the Bonbay Ani nal

Preservation (CGujarat Anendnent) Ordinance

1993 to anmend the said Act was pronul gated

to achieve the aforesaid object in the interest
of general public. This Bill seeks to replace the
said Ordinance by an Act of the State
Legi sl ature."

The Challenge to the Constitutional Validity

The constitutional validity of the abovesaid | egislation, that
is, the Bonbay Aninal Preservation (Gujarat Amendnent) Act,
1994 was put in issue by four wit petitions filed in the High
Court which were heard and di sposed of by a comon j udgnent
dated April 16, 1998. < Two of the wit petitions were filed by
i ndi vi dual's who were butchers by profession, and are known as
Kureshis.. Two wit petitions were filed by the representative
bodi es of Kureshis. Akhil Bharat Krishi Goseva Sangh sought for
i ntervention before the H gh Court and was all owed to be
i npl eaded as a party-respondent in the wit petitions. H nsa
Vi rodhak Sangh, Jivan Jagruti Trust and Qujarat Prantiya Arya
Pratini dhi Sabha al'so sought for intervention and they were al so
allowed to be inpleaded by the H gh Court as party-respondents
in the wit petitions. The Hi gh Court allowed the wit petitions
and struck down the inmpugned |egislation as ultra vires the
Constitution. The H gh Court held that the Amendnent Act
i mposed an unreasonable restriction on the fundamental rights
and therefore, it was ultra vires the Constitution.. The effect of
the judgnent of the High Court as sumed up by the |earned
Judges woul d be that there would not be a total ban on the
sl aughter of bulls or bullocks above the age of 16 years; in other
wor ds ani mals could be slaughtered consistently with the
provisions of the parent Act as it stood prior to the anendnent
brought in by Gujarat Act No. 4 of 1994. Feeling aggrieved by
the said decision, the State of Gujarat and Akhil Bharat Krish
Coseva Sangh have filed these appeals. Shree Ahinsa Arny
Manav Kal yan Jeev Daya Charitable Trust, a Public Trust has
filed an appeal by special |eave, seeking |eave of this Court to
file the appeal, which has been granted.

On 17.2.2005, a three-Judge Bench of this Court, before
whi ch the appeals came up for hearing directed the matter to be
pl aced for hearing before a Constitution Bench in the foll ow ng
terns of the order
"Parties to these appeal s agree that the issue
i nvol ved in these appeal s requires
interpretation of the provisions of the
Constitution of India especially in regard to
the status of Directive Principles vis-'-vis the
Fundanental Rights as well as the effect of
i ntroduction of Articles 31C and 51A in the
Constitution.

Therefore, in view of Article 145(3) of the
Constitution, we think it appropriate that this
matter shoul d be heard by a Bench of at |east

5 Judges. "

On 19.7.2005, the Constitution Bench which heard the
matter referred it to a Bench of seven Judges on an opinion that
certain prior decisions of this Court by Constitution Benches
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m ght call for reconsideration. This is howthe matter canme to
be heard by this Bench.

W have heard Dr. L.M Singhvi, Shri Soli J. Sorabjee and
Shri S. K. Dhol aki a, Senior Advocates who | ed the subm ssions
made on behal f of the appellants in the three sets of appeals.
We have al so heard Shri G L. Sanghi, Senior Advocate and Shri
Ranesh P. Bhatt, Senior Advocate, who |ed the argunents on
behal f of the respondents (wit petitioners in H gh Court) in the
several appeals. Before we notice and deal with the submi ssions
made by the | earned senior counsel for the appellants and the
respondents, it will be useful to set out and deal with sone of
the decisions delivered by this Court which have been relied on
by the High Court in its inpugned judgrment, and on which
inmplicit and forceful reliance was placed by the | earned senior
counsel for the respondents in support of the judgment of the
H gh Court.

Rel evant Deci sions of this Court

The nost i nportant and | eading decision is Mhd. Hanif
Quareshi and O's. v. State of Bihar and Os. 1959 SCR 629
(hereinafter referred to as 'Quareshi-1"). W propose to dea
with this case sonewhat in detail

Three | egi sl ative enactnents banni ng the sl aughter of
certain animals were passed respectively by the States of Bihar
Uttar Pradesh and Madhya Pradesh. |n- Bihar, the Bi har
Preservation and | nprovenent of Animal's Act, 1956 (Bihar Act
Il of 1956) was introduced which inposed a total ban on the
sl aughter of all categories of aninmals belonging to the species of
bovine cattle. In Utar Pradesh, the Utar Pradesh Prevention of
Cow Sl aughter Act, 1955 (U.P. Act | of 1956) was enacted which
al so i mposed a total ban on the slaughter of cows and her
progeny which included bulls, bullocks, heifers and cows. |In the
State of Madhya Pradesh, it was the C-P. and Berar Aninma
Preservation Act (Act LIl of 1949) which was anmended and
applied. It inposed a total ban on the slaughter of cows and
female calf of a cow The nmale calf of a cow, bull, bullock
buffalo (rmale or fenmale, adult or calf) could be slaughtered only
on obtaining a certificate. The bans, as inposed by the three
| egi sl ati ons were the subject matter of controversy.

The challenge to the constitutional validity of the three
| egi sl ati ons was founded on the follow ng three grounds, as was
dealt with in the judgnent : (i) that the total ban offended the
religion of the Muslinms as the sacrifice of a cow on a particular
day is enjoined or sanctioned by Islam (ii) that such ban
of fended the fundanmental right guaranteed to the Kasais
(Butchers) under Article 19(1)(g) and was not a reasonabl e and
valid restriction on their right; and (iii) that a total ban was not
in the interest of the general public. On behalf of the States,
heavy reliance was placed on Article 48 of the Constitution to
which the wit petitioners responded that under Article 37 the
Directive Principles were not enforceable by any court of |aw
and, therefore, Article 48 had no rel evance for the purpose of
determ ning the constitutional validity of the inpugned
| egi sl ati ons which were alleged to be violative of the fundanenta
rights of the wit petitioners.

Dealing with the challenge to the constitutional validity of

the legislations, their Lordships reiterated the well accepted
proposition based on several pronouncenents of this Court that
there is always a presunption in favour of the constitutionality of
an enactment and that the burden lies upon himwho attacks it

to show that there has been a clear violation of the constitutiona
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principles. The | egislative wisdomas expressed in the inpugned
enact ment can be pressed into service to support the

presunption. Chief Justice S.R Das spoke for the Constitution
Bench and held :- (i) that a total ban on the slaughter of cows of
all ages and cal ves of cows and cal ves of she-buffal oes, male or
femal e, was quite reasonable and valid and is in consonance with
the Directive Principles laid down in Article 48; (ii) that a tota
ban on the slaughter of she-buffaloes or breeding bulls or

wor ki ng bul l ocks (cattle as well as buffaloes) as long as they are
capabl e of being used as mlch or draught cattle was al so
reasonable and valid; and (iii) that a total ban on sl aughter of
she-buffal oes, bulls and bullocks (cattle or buffalo) after they
ceased to be capable of yielding mlk or of breeding or working

as draught animals could not be supported as reasonable in the

i nterests of the general public and was invalid.

The first ground of challenge was sinply turned down due
to the meagre materials placed before their Lordships and the
bal d all egati ons and denials nmade by the parties. No one
speci al ly conpetent to expound the religious tenets of Islamfiled
any affidavit and no reference was made to any particul ar Surah
of the Holy Quran which, in terns, requires the sacrifice of a
cow. It was noticed that many Miuslins do not sacrifice cow on
the Bakrl’'d day. Their Lordships stated, inter alia :-

"It is part of the 'known history of India that
the Moghul Enperor Babar saw t he wi sdom of

prohi biting the slaughter of cows as and by

way of religious sacrifice and directed his son
Humayun to follow this exanple. Sinmilarly
Enperors Akbar, Jehangir, and Ahmad Shah

it is said, prohibited cow slaughter. Nawab
Hyder Ali of Mysore made cow sl aughter an

of fence punishable with the cutting of the
hands of the offenders. Three of the nmenbers

of the Gosamvardhan Enquiry Conmittee set

up by the Uttar Pradesh Government in 1953

were Muslinms and concurred in the unani nous
recomendati on for total ban on sl aughter of
cows. W have, however, no nmaterial on the
record before us which will enable us to say,
in the face of the foregoing facts, that the
sacrifice of a cowon that day is an obligatory
overt act for a Mussalman to exhibit his
religious belief and idea. In the premises, it is
not possible for us to uphold this claimof-the
petitioners." (p.651)

In State of West Bengal and Ors. v. Ashutosh Lahiri,
(1995) 1 SCC 189, this Court has noted that sacrifice of any
animal by muslins for the religious purpose on Bakrl'd does not
i ncl ude slaughtering of cow as the only way of carrying out that
sacrifice. Slaughtering of cow on Bakrl’'d is neither essential to
nor necessarily required as part of the religious cerenony. An
optional religious practice is not covered by Article 25(1). On
the contrary, it is common know edge that cow and its progeny,
i.e., bull, bullocks and cal ves are worshi pped by H ndus on
speci fied days during Diwali and other festivals |ike Makr-
Sankranti and Gopashtm . A good number of tenples are to be
found where the statue of "Nandi’ or 'Bull’ is regularly
wor shi pped. However, we do not propose to delve further into
the question as we nust state, in all fairness to the |earned
counsel for the parties, that no one has tried to build any
argunent either in defence or in opposition to the judgnent
appeal ed against by placing reliance on religion or Article 25 of
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t he Constitution.

Dealing with the chall enge founded on Article 14 of the
Constitution, their Lordships reiterated the twin tests on the
anvil of which the reasonability of classification for the purpose
of legislation has to be tested, nanely, (i) that the classification
nust be founded on an intelligible differentia which distinguishes
persons or things that are grouped together fromothers |left out
of the group, and (ii) that such differentia nmust have a rationa
relation to the object sought to be achieved by the statute in
guestion (p.652). Applying the twin tests to the facts of the
cases before them their Lordships held that it was quite clear
that the objects sought to be achieved by the inpugned Acts
were the preservation, protection and i nprovenent of
i vestocks. Cows, bulls; bullocks and cal ves of cows are no doubt
the nost inportant cattle for the agricultural econony of this
country. Fenmale buffaloes yield a |arge quantity of mlk and are,
therefore, well looked after and do not need as much protection
as cows yielding a snall quantity of mlk require. As draught
cattle, male buffal oes are not half as useful as bull ocks. Sheep
and goat give very little mlk conpared to the cows and the
femal e buffal oes and have practically no utility as draught
animals. These different categories of aninmals being susceptible
of classification into separate groups on the basis of their
useful ness to society, the butchers who kill each category may
al so be placed in distinct classes according to the effect produced
on society by the carrying on of their respective occupations (p.
653). Their Lordshi ps added : -

"The attai nment of these objectives may well
necessitate that the slaughterers of cattle
shoul d be dealt with nore stringently than the
sl aughterers of, say, goats and sheep. The

i mpugned Acts, therefore, have adopted a
classification on sound and intelligible basis
and can quite clearly stand the test laid down
in the decisions of this Court. Watever

obj ections there may be against the validity of
the i npugned Acts the denial of equa
protection of the | aws does not, prina facie,
appear to us to be one of them I|n any case,
bearing in mnd the presunption of
constitutionality attaching to all enactnents
founded on the recognition by the court of the
fact that the legislature correctly appreciates
the needs of its own people there appears to
be no escape fromthe conclusion that the
petitioners have not discharged the onus that
was on them and the chal |l enge under Article

14 cannot, therefore, prevail." (p. 653)

The challenge to the constitutional validity founded under
Article 14 was clearly and in no unnistaken terns turned down.

The third contention, that is, whether the "tota

prohi bition" could be sustained as a reasonable restriction on the
fundanental right of the butchers to slaughter aninmals of their
liking or in which they were trading, was dealt with in great
detail. This is the aspect of the decision of the Constitution
Bench in Quareshi-1 which, in the subm ssion of the |earned

seni or counsel for the appellants, was not correctly decided and,
therefore, calls for reconsideration. The question was dealt with
by their Lordships fromvery many angl es. Wether the

restrictions perm ssible under clause (6) of Article 19 may

extend to "total prohibition" __ was treated by their Lordships as
a vexed question and was | eft open without expressing any fina
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opi nion as their Lordships chose to concentrate on the issue as

to whether the restriction was at all reasonable in the interests
of the general public, de hors the fact whether it could be held to
be partial or total.

Their Lordships referred to a ot of documentary evi dence

whi ch was produced before them such as (i) the figures of 1951
Animal s’ Census; (ii) Report on the Marketing of Cattle in India
i ssued by the Directorate of Marketing and | nspection, Mnistry
of Goods and Agriculture, CGovernment of India, 1956; and (iii)
the figures given in the First and Second Five Years Plans and so
on. Their Lordshi ps concluded that if the purpose of sustaining
the health of the nation by the useful ness of the cow and her
progeny was achi eved by the inpugned enactnents the

restriction inposed thereby could be held to be reasonable in the
i nterest of the general public.

Their Lordships referred to other docunments as well. The
findings of fact arrived at, based on such evidence may briefly be
summed up. I n the opinion of their Lordships, cow progeny

ceased to be useful as a draught cattle after a certain age and
t hey, al though useful otherw se, becane a burden on the linited
f odder avail abl e which, but-for the so-called usel ess animals,
woul d be avail able for consunption by milch and draught

animal s. The response of the States in setting up Gosadans
(protection honme for cow and cow progeny) was very poor. |t
was on appreciation of the docunentary evidence and the
deduction drawn therefromwhich led their Lordships to conclude
that in spite of there being a presunption in favour of the
validity of the |egislation and respect for the opinion of the
| egi sl atures as expressed by the three inpugned enactnents,
they were inclined to hold that a total ban of the nature inposed
could not be supported as reasonable in the interests of the
general public.

VWil e dealing with the subm ssi ons made by the | earned

seni or counsel before us, we would once again revert to this
judgrment. It would suffice to observe here that, excepting for
one limted ground, all other grounds of challenge to'the
constitutional validity of the inmpugned enactrments had fail ed.

I n Abdul Hakim Quraishi & Os. v.
State of Bihar, (1961) 2 SCR 610 (hereinafter referred to as
Quraishi-I11) once again certain anendnments nade by the
Legi sl atures of the States of Bihar, Madhya Pradesh and Uttar
Pradesh were put in issue. The ground of challenge was
confined to Article 19(1)(g) read with Article 19(6). The ban as
i nposed by the inpugned Act was once again held to be ’'total
and hence an unreasonable restriction. The Constitution Bench
by and |l arge, chose to follow the dictumof this Court in
Quar eshi -1 .

I n Mohamed Far uk v. State of Madhya Pradesh &
Os., (1969) 1 SCC 853, the State CGovernment issued a
notification whereby the earlier notification issued by the
Jabal pur Municipality which pernmitted the slaughter of bulls and
bul | ocks along with other animals was recalled. Para 6 of the
j udgrment notes the anguish of the Constitution Bench, as in the
opi nion of their Lordships, the case was apparently another
attenpt, though on a restricted scale, to circumvent the
judgrment of this Court in Quareshi-lI. Vide para 9, their
Lordshi ps have noticed the decision of this Court in Narendra
Kumar & Ors. v. The Union of India and Os., (1960) 2
SCR 375, which upholds the viewthat the term"restriction" in
Articles 19(5) and 19(6) of the Constitution includes cases of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 12 of

61

"prohibition" also. Their Lordships drew a distinction between
cases of "control" and "prohibition" and held that when the
exerci se of a fundamental right is prohibited, the burden of
proving that a total ban on the exercise of the right al one would
ensure the mai ntenance of the general public interest lies heavily
upon the State. As the State failed in discharging that burden

the notification was held liable to be struck down as inposing an
unreasonabl e restriction on the fundamental right of the
petitioners.

In Haji Usmanbhai Hassanbhai Qureshi and Ors. v.
State of Cujarat, (1986) 3 SCC 12 (hereinafter referred to as
"Qureshi-111") the constitutional validity of the Bonbay Act as
amended by Gujarat Act 16 of 1961 was chal |l enged. The ban
prohi bi ted slaughter of ‘bulls and bull ocks bel ow the age of 16
years. The petitioners pleaded that such a restriction on their
right to carry on the trade or business in beef and allied articles
was unreasonabl e. Yet another plea was urged that the tota
ban of fended their religion as qurbani (sacrifice) at the tinme of
Bakrl'd or Id festival as enjoined and sanctioned by Islam The
H gh Court rejected the challenge on both the grounds. The wit
petitioners came in appeal tothis Court. The appeal was
di smssed. While doing so, this Court took note of the materia
made available in the formof an affidavit filed by the Under
Secretary to the Governnent of Gujarat, Agriculture, Forest and
Cooperati on Department wherein it was deposed that because
of inmprovenent and nore scientific nethods of cattle breeding
and advancenent in the science of looking after the health of
cattle in the State of Qujarat, today a situation has been reached
wherein the cattle remain useful for breeding, draught and ot her
agricul tural purposes above the age of 16 years-as well. As the
bul I s and bul | ocks upto the 16 years of ‘age continued to be
useful, the prescription of the age of 16 years up to which they
could not be slaughtered was held to be a reasonable restriction
keeping in mnd the bal ance which has to be struck between
public interest which requires useful animals to be preserved,
and pernmitting the appellants (wit petitioners) to/carry on their
trade and profession. The test of reasonabl eness of the
restriction on the fundamental right guaranteed by Article
19(1) (g) was held to have been satisfied.

The chal | enge based on Article 14 of the Constitution
al l eging the inpugned legislation to be discrin natory, as it was
not uniformin respect of all cattle, was rejected.

The Court also held that buffal oes and their progeny, on
the one hand and cows and their progeny, on the other hand
constitute two different classes and their being treated
differently does not anpbunt to hostile discrimnation

In Hashrmattullah v. State of MP. and thers, (1996)

4 SCC 391, vires of MP. Krishik Pashu Parirakshan

(Sanshodhan) Adhi ni yam 1991 inposing a total ban on the

sl aughter of bulls and bullocks in the State of Madhya Pradesh
was chal | enged. The validity of the anmending Act was uphel d by
the Hi gh Court. The wit petitioners canme up in appeal to this
Court which was all owed and t he anendi ng Act was struck down

as ultra vires the Constitution.

In State of West Bengal and others v. Ashutosh

Lahiri and Others, (1995) 1 SCC 189, the |egislation inpugned
therein permtted slaughter of cows on the occasion of Bakrl’'d
subject to an exenption in that regard being allowed by the
State Governnent. The power to grant such an exenpti on was
chal l enged. The Hi gh Court allowed the wit petition and struck
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down the power of the State Governnent to grant such an

exenption. There was a total ban inposed on the slaughter of

heal thy cows and other aninmals mentioned in the schedul e under
Section 2 of the Act. The State of West Bengal appealed. On a
review of earlier decisions of this Court, the three-Judge Bench
concluded that it was a settled |legal position that there was no
fundanental right of Muslins to insist on slaughter of healthy
cows on the occasion of Bakrl’'d. The contention that not only an
essential religious practice under Article 25(1) of Constitution,
but even optional religious practice could be permtted, was

di scarded. The Court held \026 "W, therefore, entirely concur with
the view of the H gh Court that slaughtering of healthy cows on
Bakrl’'d is not essential or required for religious purpose of
Muslins or in other words it is not a part of religious requirenent
for a Muslimthat a cow nust be necessarily sacrificed for

earning religious merit on-Bakrl’'d."

| ssues in Present Set of Appeals

Though there i's no explicit concession given but it becane

clear during the course of prolonged hearing before us that the
deci sion of this case hinges nuch on'the answer to the question
whet her the view of this Court in Quareshi-1 is to be upheld or
not. Wile the subm ssion of the | earned senior counsel for the
appel | ants has been that, to the extent the Constitution Bench in
Quareshi -1 holds the total ban on slaughter of cow progeny to

be unconstitutional, /it does not |lay down good |aw for various
reasons, the learned senior counsel for the wit petitioners-
respondents has submitted that Quareshi-1 |eads a chain of five
deci sions of this Court which inview of the principle of stare
decisis, this Court should not upset. The |earned senior counse
for the appellants find following faults with the vi ew taken by
this Court in Quareshi-I, to the extent to which it goes agai nst
the appellants: -

(1) Quareshi-I holds Directive Principles of State Policy

to be unenforceabl e and subservient to the

Fundanental Rights and, therefore, refuses to assign

any weight to the Directive Principle contained in

Article 48 of the Constitution and refuses to hol d 't hat

its inmplementation can be a valid ground for proving
reasonability of the restriction inposed on the

Fundanental Ri ght guaranteed by Article 19(1)(g) of

the Constitution \026 a theory which stands discarded in

a series of subsequent decisions of this Court.

(2) What has been noticed in Quareshi-1 is Article 48
al one; Article 48A and Article 51A(g) were not

noti ced as they were not available then, as they

were introduced in the Constitution by Forty-second
Amendrent with effect from 3.1.1977.

(3) The neani ng assigned to "other milch and draught
cattle" in Quareshi-lI is not correct. Such a narrow
vi ew as has been taken in Quareshi-l does not fit

into the schene of the Constitution and, in
particular, the spirit of Article 48.

(4) Quar eshi -1 does not assign the requisite weight to
the facts contained in the Preanble and Statenent

of (bjects and Reasons of the enactnents impugned

t herein.

(5) "Restriction’ and 'Regul ation’ include 'Prohibition and
a partial restraint does not anmobunt to tota

prohi bition. Subsequent to the decision in

Quareshi-I the trend of judicial decisions in this
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area indicates that regulation or restriction within the
neani ng of Articles 19(5) and 19(6) of the

Constitution includes total prohibition - the question
whi ch was not answered and left open in

Quar eshi -1

(6) In spite of having decided against the wit petitioners
on all their principal pleas, the only ground on which
the constitutional validity of the inpugned

enactments was struck down in Quareshi-1 is

founded on the finding of facts that cow progeny

ceased to be useful after a particular age, that
preservation of such ’'useless cattle’ by establishnment
of gosadan was not a practical and viable

proposition, that a | arge percentage of the aninals,

not fit for slaughter, are slaughtered surreptitiously
outside the nunicipal limts, that the quantum of
avai |l abl'e fodder for cattle added with the

di sl odgnent of butchers fromtheir traditiona

prof essi on renders the total prohibition on slaughter
not in public-interest. The factual situation has
undergone a drastic change since then and hence

the factual foundation, on which the [egal finding has
been constructed, ceases to exist depriving the later
of all its force.

The | earned seni or counsel for the appellants further
submitted that Quareshi-I forns the foundation for subsequent
decisions and if the very basis of Quareshi-l crunbles, the
edi fi ce of subsequent decisions which have foll owed Quareshi-|I
woul d al so col |l apse. We will exam ne the validity of each of the
contentions so advanced and at the end al so exam ne whet her
the principle of stare decisis prevents us fromreopening the
guestion answered in favour of wit petitioners in Quareshi-I.

PART \ 026 |
Question-1. Fundanental Rights and Directive Principles:-

"It was the Sapru Conmittee (1945) which initially

suggested two categories of rights: one justiciable and the other
in the formof directives to the State which shoul d be regarded as
fundanental in the governance of the country \005 Those directives
are not nerely pious declarations. It was the intention of the
franers of the Constitution that in future both the Legislature and
the Executive should not nmerely pay lip service to these

principles but they should be made the basis of all |egislative and
executive actions that the future CGovernment may be taking in
matter of governance of the country. (Constituent Assenbly

Debates, Vol.7, at page 41)" (See: The Constitution of India, D.J.
De, Second Edition, 2005, p.1367). If we were to trace the

hi story of conflict and irreconciliability between Fundanental
Rights and Directive Principles, we will find that the devel opnent
of |l aw has passed through three distinct stages.

To begin with, Article 37 was given a literal neaning
hol di ng the provisions contained in Part 1V of the Constitution to
be unenforceable by any Court. |In The State of Madras v.

Sri mat hi Chanpakam Dor ai raj an, 1951 SCR 525, it was held

that the Directive Principles of State Policy have to conformto

and run as subsidiary to the Chapter of Fundamental Rights. The

view was reiterated in Deep Chand and Anr. v. The State of

Uttar Pradesh and Qthers, 1959 Supp. (2) SCR 8. The Court

went on to hold that disobedience to Directive Principles cannot

affect the legislative power of the State. So was the view taken
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in In Re : The Kerala Education Bill, 1957 , 1959 SCR 995.

Wth L.C. Golak Nath and others v. State of Punjab
and Anot her, (1967) 2 SCR 762, the Supreme Court departed
fromthe rigid rule of subordinating Directive Principles and
entered the era of harnonious construction. The need for
avoi ding a conflict between Fundanental Rights and Directive
Princi pl es was enphasi zed, appealing to the |egislature and the
courts to strike a balance between the two as far as possible.
Havi ng noti ced Chanpakam (supra) even the Constitution
Bench in Quareshi-1 chose to make a headway and held that the
Directive Principles neverthel ess are fundanental in the
governance of the country and it is the duty of the State to give
effect to them "A harnonious interpretation has to be placed
upon the Constitution and sointerpreted it neans that the State
shoul d certainly inplenent the directive principles but it mnmust do
so in such a way that its |laws do not take away or abridge the
fundanmental rights, for otherwi se the protecting provisions of
Part 11l will be a "nmere rope of sand’." Thus, Quareshi-I did
take note of the status of Directive Principles having been
el evated from ' sub-ordi nate’ or “sub-servient’ to 'partner’ of
Fundamental Rights in guiding the nation

Hi s Hol i ness Kesavananda Bharati  Sri padagal varu
and Anr. v. State of Kerala and Anr., (1973) 4 SCC 225, a
thirteen-Judge Bench decision of this Court is a turning point in
the history of Directive Principles jurisprudence. This decision
clearly mandated the need for bearing in mnd the Directive
Principles of State Policy while judging the reasonabl eness of the
restriction inposed on Fundanental Rights. Several opinions
were recorded i n Kesavananda Bharati and quoting fromthem
woul d significantly increase the lengthof this judgnent. For our
purpose, it would suffice to refer to the seven-Judge Bench
decision in Pathumma and thers v. State of Kerala and
Os., (1978) 2 SCC 1, wherein the | earned Judges neatly
summed up the ratio of Kesavananda Bharati and ot her
deci si ons which are relevant for our purpose. Pathumm (supra)
hol ds : -

"(1) Courts interpret the constitutional
provi si ons agai nst the social setting of the
country so as to show a conpl ete

consci ousness and deep awar eness of the

growi ng requirenents of society, the

i ncreasi ng needs of the nation, the burning
probl ems of the day and the conpl ex issues
facing the people, which the legislature, inits
wi sdom through beneficial |egislation, seeks

to solve. The judicial approach should be
dynam c rather than static, pragmatic and not
pedantic and elastic rather than rigid. This
Court while acting as a sentinel on the qu

vive to protect fundanental rights guaranteed

to the citizens of the country nmust try to
strike a just bal ance between the fundanenta
rights and the |arger and broader interests of
soci ety so that when such a right clashes with

a larger interest of the country it nmust yield to
the latter.(Para 5)

(2) The Legislature is in the best position to
under stand and appreciate the needs of the
peopl e as enjoined in the Constitution. The
Court will interfere in this process only when
the statute is clearly violative of the right
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conferred on a citizen under Part |1l or when
the Act is beyond the |egislative conpetence

of the legislature. The courts have recognised
that there is always a presunption in favour

of the constitutionality of the statutes and the
onus to prove its invalidity lies on the party
which assails it. (Para 6)

(3) The right conferred by Article 19(1)(f) is
conditioned by the various factors mentioned
in clause (5). (Para 8)

(4) The follow ng tests have been |laid down as
guidelines to indicate in what particul ar
circunstances a restriction can be regarded as
reasonabl e:

(a) In judging the reasonabl eness
of the'restriction the court has to
bear in mnd the Directive
Principles of State Policy: (Para
8)

(b) The restrictions must not be
arbitrary or of an/excessive nature
so as to go beyond the

requi renents of the interests of
the general public. The legislature
must take intelligent care and

del i beration in choosing the

course which is dictated by reason
and good consci ence so as to

strike a just bal ance between the
freedomin the article and the
social control pernmitted by the
restrictions under the article.
(Para 14)

(c) No abstract or general pattern
or fixed principle can be |laid down
so as to be of universa
application. It will have to vary
fromcase to case and havi ng
regard to the changi ng conditions,
the val ues of hunan life, socia
phi | osophy of the Constitution,
prevailing conditions and the
surroundi ng circunstances all of
whi ch nmust enter into the judicia
verdict. (Para 15)

(d) The Court is to exanine the
nature and extent, the purport
and content of the right, the
nature of the evil sought to be
renedi ed by the statute, the ratio
of harm caused to the citizen and
the benefit conferred on the
person or the comrunity for
whose benefit the legislation is
passed. (Para 18 )

(e) There nmust be a direct and
proxi mat e nexus or a reasonabl e
connection between the restriction
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i nposed and the object which is
sought to be achieved. (Para 20)

(f) The needs of the prevailing
soci al val ues nust be satisfied by
the restrictions meant to protect
social welfare. (Para 22)

(g) The restriction has to be
viewed not only fromthe point of
view of the citizen but the
probl em before the | egislature and
the object which is sought to be
achi eved by the statute. In other
words, the Court nust see
whet her the social contro
envi saged by Article 19 (1) is
bei ng effectuated by the
restrictions inposed on the
fundanental ri ght. However
i mportant the right of a citizen or
an individual may be it has to
yield to the larger interests of the
country or the comunity. (Para
24)

(h) The Court is entitled to take
into consideration matters of
conmon report history of the
times and matters of common
know edge and the circunstances
existing at the tinme of the
| egi slation for this purpose. (Para
25)"
(underlining by us)

In State of Kerala and Anr. v. N.M Thonmas and O's.,
(1976) 2 SCC 310, also a seven-Judge Bench of this Court culled
out and sumarized the ratio of this Court in Kesavananda
Bharati. Fazal Ali, J extracted and set out the relevant extract
fromthe opinion of several Judges in Kesavananda Bharati
and then opi ned:

"I'n view of the principles adunbrated by

this Court it is clear that the directive principles
formthe fundanmental feature and the socia

consci ence of the Constitution and the

Constitution enjoins upon the State to

i mpl enent these directive principles. The

directives thus provide the policy, the

gui del ines and the end of soci o-economic

freedomand Articles 14 and 16 are the neans

to inplenent the policy to achi eve the ends

sought to be pronoted by the directive

principles. So far as the courts are concerned

where there is no apparent inconsistency

bet ween the directive principles contained in

Part 1V and the fundamental rights nmentioned

in Part 111, which in fact suppl ement each

other, there is no difficulty in putting a

har moni ous constructi on which advances the

object of the Constitution. Once this basic fact

is kept in mnd, the interpretation of Articles

14 and 16 and their scope and anbit becone

as clear as day."
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The nessage of Kesavananda Bharati is clear. The
interest of a citizen or section of a comunity, howsoever
i mportant, is secondary to the interest of the country or
conmunity as a whole. For judging the reasonability of
restrictions inmposed on Fundanental Rights the rel evant
consi derations are not only those as stated in Article 19 itself or
in Part-111 of the Constitution; the Directive Principles stated in
Part-1V are also rel evant. Changi ng factual conditions and State
policy, including the one reflected in the inpugned enact nment,
have to be considered and gi ven weightage to by the courts while
deciding the constitutional validity of |egislative enactnments. A
restriction placed on any Fundanental Right, ained at securing
Directive Principles will be held as reasonabl e and hence intra
vires subject to tw limtations : first, that it does not run in clear
conflict with the fundanental right, and secondly, that it has
been enacted within the l'egislative conmpetence of the enacting
| egi sl ature under Part Xl Chapter | of the Constitution

In Municipal Corporation of the Gty of Ahnmedabad &

Os. v. Jan Mohamed Usmanbhai & Anr., (1986) 3 SCC

20, what was i nmpugned before the H gh Court was a standing

order issued by the Minicipal Comni ssioner of the State of
Ahredabad, increasing the nunber of days on which sl aughter
houses shoul d be kept closed to seven, in supersession of the
earlier standing order which directed the closure for only four
days. The writ petitioner, a beef dealer, challenged the
constitutional validity of the inmpugned standing orders (both, the
earlier and the subsequent one) as violative of Articles 14 and
19(1) (g) of the Constitution. ~The chall enge based on Articles 14
of the Constitution was turned down both by the High Court and
the Suprenme Court. However, the Hi gh Court had struck down

the seven days closure as not "in theinterests of the genera
public" and hence not protected by C ause (6) of Article 19 of the
Constitution. 1In appeal preferred by the Minicipal Corporation,
the Constitution Bench reversed the Judgment of the H gh Court

and held that the objects sought to be achi eved by the inpugned
standi ng orders were the preservation, protection and

i mprovenent of l|ive-stock, which is one of the Directive
Principles. Cows, bulls, bullocks and cal ves of cows are no- doubt
the nmost inmportant cattle for our agricultural economny. They
forma separate class and are entitled to be treated differently
fromother animals such as goats and sheep, which are

sl aughtered. The Constitution Bench ruled that the expression
"in the interests of general public" is of a wi de inport covering
public order, public health, public security, norals, economc

wel fare of the community and the objects mentioned in Part |V

of the Constitution.

In Workmen of Meenakshi MIls Ltd. and Ot hers. v.
Meenakshi MI1ls Ltd. and Anr. , (1992) 3 SCC 336, the
Constitution Bench clearly ruled (vide para 27) \026 "Ordinarily any
restriction so i nposed which has the effect of pronoting or
effectuating a directive principle can be presunmed to be a
reasonabl e restriction in public interest." Sinmlar viewis taken in
Papnasam Labour Union v. Madura Coats Ltd. and Anr.
(1995) 1 SCC 501.

Directive Principles

Long back in The State of Bonbay and anr. v. F.N

Bal sara, 1951 SCR 682, a Constitution Bench had ruled that in
judgi ng the reasonabl eness of the restrictions inmposed on the
Fundanental Rights, one has to bear in mnd the Directive
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Principles of State Policy set-forth in Part 1V of the Constitution,
whil e exami ning the challenge to the constitutional validity of |aw
by reference to Article 19(1)(g) of the Constitution

In a conparatively recent decision of this Court in MR F.
Ltd. v. Inspector, Kerala Govt. and Ors., (1998) 8 SCC 227,
this Court, on a conspectus of its various prior decisions
sunmed up principles as 'clearly discernible’, out of which three
that are relevant for our purpose, are extracted and reproduced
her eunder .

"13. On a conspectus of various decisions of
this Court, the following principles are clearly
di scerni bl e:

(1) Whi | e considering the
reasonabl eness of the restrictions, the court
has to keep in mind the Directive Principles of
State Policy.

XXX XXX XXX XXX

(3) In order tojudge the
reasonabl eness of the restrictions, no abstract
or general pattern/or a fixed principle can be
| aid down so as to be of universal application
and the sane will vary fromcase to case as
also with regard to changi ng conditions, val ues
of human life, social philosophy of the
Constitution, prevailing conditions and the
surroundi ng circunstances.

XXX XXX XXX XXX

(6) There nust be a direct and
proxi mat e nexus or a reasonable connection
bet ween the restrictions inposed and the
obj ect sought to be achieved. |If there is a
direct nexus between the restrictions and the
obj ect of the Act, then a strong presunption in
favour of the constitutionality of the Act wll
natural ly arise. (See: Kaval appara
Kottarathil Kochuni Vs. State of Madras
and Kerala, (1960) 3 SCR 887; O K. Ghosh
Vs. E. X. Joseph, 1963 Supp. (1) SCR 789)"

Very recently in Indian Handicrafts Enporiumand Os.
v. Union of India and Os., (2003) 7 SCC 589, this Court while
dealing with the case of a total prohibition reiterated that
"regul ation’ includes 'prohibition’ and in order to determ ne
whet her total prohibition would be reasonable, the Court has to
bal ance the direct inpact on the fundanental right of the citizens
as against the greater public or social interest sought to be
ensured. Inplenentation of the Directive Principles contained in
Part IVis within the expression of 'restriction in the interests of
the general public’

Post Kesavananda Bharati so far as the determ nation of
the position of Directive Principles, vis-a-vis Fundanental Rights
are concerned, it has been an era of positivismand creativity.
Article 37 of the Constitution which while declaring the Directive
Principles to be unenforceable by any Court goes on to say \026
"that they are nevertheless fundanental in the governance of
the country." Several clauses of Article 37 thensel ves need to be
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har noni ousl y construed assi gni ng equal wei ghtage to all of them

The end part of Article 37 \026 "It shall be the duty of the State to
apply these principles in making |laws" is not a pariah but a
constitutional nandate. The series of decisions which we have
referred to herei nabove and the series of decisions which

fornmul ate the 3-stages of devel opment of the rel ationship

between Directive Principles and Fundanmental Ri ghts undoubtedly

hold that, while interpreting the interplay of rights and
restrictions, Part-111 (Fundamental Rights) and Part-1V (Directive
Principles) have to be read together. The restriction which can

be placed on the rights listed in Article 19(1) are not subject only
to Articles 19(2) to 19(6); the provisions contained in the chapter
on Directive Principles of State Policy can also be pressed into
service and relied on for the purpose of adjudging the

reasonability of restrictions placed on the Fundanental R ghts.

Question \026 2 Fundanental Rights and Articles 48, 48-A and
51-A (g) of Constitution

Articles 48, 48-A and 51-A(g) (relevant clause) of the
Constitution read as under :-
"48. Organi sation of agriculture and
ani mal husbandry.\027The State shal
endeavour to organi se agriculture and aninm
husbandry on nodern and scientific |ines and
shall, in particular, take steps for preserving
and i nproving the breeds, and prohibiting the
sl aughter, of cows and calves and other mlch
and draught cattle.

48-A. Protection and inprovenent of

envi ronnent and saf eguardi ng of forests

and wild life.\027The State shall endeavour to
protect and inprove the environnent and to
safeguard the forests and wild life of the
country.

51- A Fundanental duties.\027It shall be the
duty of every citizen of India\027

(g) to protect and inprove the natura
environnent including forests, |akes, rivers
and wild life, and to have comnpassion for
living creatures;"

Articles 48-A and 51- A have been introduced into the body
of the Constitution by the Constitution (Forty-second
Amendnent) Act, 1976 with effect from 3.1.1977. These
Articles were not a part of the Constitution when Quareshi-1I,
Quraishi-I1 and Mohd. Faruk’s cases were decided by this
Court. Further, Article 48 of the Constitution has al so been
assi gned a hi gher wei ghtage and wi der expanse by the Suprene
Court post Quareshi-1. Article 48 consists of tw parts. The
first part enjoins the State to "endeavour to organi ze agricultura
and ani nal husbandry" and that too "on nodern and scientific
lines". The enphasis is not only on 'organi zation’ but also on
"modern and scientific lines'. The subject is "agricultural and
ani mal husbandry’. India is an agriculture based econony.
According to 2001 census, 72.2%of the population still lives in
vill ages (See- India Vision 2020, p.99) and survives for its
l'ivelihood on agriculture, animal husbandry and rel ated
occupations. The second part of Article 48 enjoins the State,
de hors the generality of the mandate contained in its first part,
to take steps, in particular, "for preserving and inproving the
breeds and prohibiting the slaughter of cows and cal ves and
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other mlch and draught cattle".

Article 48-A deals with "environnent, forests and wild life".
These three subjects have been dealt with in one Article for the
sinmple reason that the three are inter-related. Protection and
i mprovenent of environment is necessary for safeguarding
forests and wild life, which in turn protects and inproves the
environnent. Forests and wild |life are clearly inter-related and
i nter-dependent. They protect each other

Cow progeny excreta is scientifically recognized as a
source of rich organic manure. It enables the farnmers avoiding
the use of chem cals and inorganic manure. This helps in
i mproving the quality of ' earth and the environnent. The
i mpugned enactnent enables the State in its endeavour to
protect and inprove the environnent within the neani ng of
Article 48A of the Constitution

By enacting clause (g) in Article 51-A and giving it the
status of a fundanental duty, one of the objects sought to be
achieved by the Parlianment is to ensure that the spirit and
nmessage of Articles 48 and 48A is honoured as a fundanental
duty of every citizen. The Parlianent availed the opportunity
provi ded by the Constitution (Forty-second Anendment) Act,

1976 to inprove the mani festation of objects contained in Article

48 and 48-A. VWile Article 48-A speaks of "environnent", Article

51- A(g) enploys the expression "the natural environnent" and

includes therein "forests, |akes, rivers and wild life". Wile Article
48 provides for "cows and cal ves-and other milch and draught

cattle", Article 51-A(g) enjoins- it as a fundamental duty of every
citizen "to have conpassion for living creatures™;, which inits

wi der fold enbraces the category of cattle spoken of specifically

in Article 48.

In AlI M5 Students’ Union~ v. AlIM5s and Ors., (2002)
1 SCC 428, a three-Judge Bench of this Court made it clear that
fundanental duties, though not enforceable by wit of the court,
yet provide val uabl e gui dance and aid to interpretation and
resol ution of constitutional and legal issues. In case of doubt,
peopl es’ wi sh as expressed through Article 51-A can serve as a
gui de not only for resolving the issue but also for constructing or
nmoul ding the relief to be given by the courts. The fundamenta
duties nust be given their full meaning as expected by the
enact ment of the Forty-second Anmendnent. The Court further
held that the State is, in a sense, "all the citizens placed
together’ and, therefore, though Article 51A does not expressly
cast any fundamental duty on the State, the fact renains that
the duty of every citizen of India is, collectively speaking, the
duty of the State.

I n Mohan Kumar Singhania & Ors. v. Union of India
& Ors., 1992 Supp (1) SCC 594, a governnental decision to
gi ve utnost inportance to the training programe of the Indian
Admi ni strative Service sel ectees was uphel d by deriving support
fromArticle 51-A(j) of the Constitution, holding that the
governmental decision was in consonance with one of the
fundanental duties.

In State of U.P. v. Yanuna Shanker Msra & Os.,
(1997) 4 sCC 7, this Court interpreted the object of witing the
confidential reports and naking entries in the character rolls by
deriving support fromArticle 51-A(j) which enjoins upon every
citizen the prinmary duty to constantly endeavour to strive
towards excel | ence, individually and collectively.
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In Rural Litigation and Entitlenment Kendra & Os. V.
State of Uttar Pradesh & Ors., 1986 (Supp) SCC 517, a
conpl ete ban and cl osing of nining operations carried on in the
Mussoorie hills was held to be sustainable by deriving support
fromthe fundamental duty as enshrined in Article 51-A(g) of the
Constitution. The Court held that preservation of the
envi ronnent and keepi ng the ecol ogi cal bal ance unaffected is a
task which not only Governnents but also every citizen nust
undertake. It is a social obligation of the State as well as of the
i ndi vi dual s.

In T.N. Godavarman Thirumal pad v. Union of India
& Ors., (2002) 10 SCC 606, a three-Judge Bench of this Court
read Article 48-A and Article 51-A together as laying down the
foundation for a jurisprudence of environmental protection and
hel d that "Today, the State and the citizens are under a
fundanmental obligation to protect and inprove the environment,
i ncluding forests, |akes, rivers, wild I[ife and to have comnpassi on
for living creatures”.

In State of WB. & Os. V. Sujit Kumar Rana, (2004)
4 SCC 129, Articles 48 and 51-A(g) of the Constitution were
read together and this Court expressed that these provisions
have to be kept in mnd while interpreting statutory provisions.

It is thus clear that faced with the question of testing the
constitutional validity of any statutory provision or an executive
act, or for testing the reasonabl eness of any restriction cast by
| aw on the exercise of any fundamental right by way of
regul ati on, control or prohibition, the Directive Principles of State
Poli cy and Fundamental Duties as enshrined in Article 51-A of
the Constitution play a significant role. The decision in
Quareshi-I in which the rel evant provisions of the three
i mpugned | egi slations was struck down on the singular ground of
| ack of reasonability, woul d have decided otherwise if only Article
48 was assigned its full and correct neani ng and due wei ght age
was given thereto and Articles 48<A and 51-A(g) were avail able
in the body of the Constitution

Question \026 3 : MIch and draught cattle, meaning of, in
Article 48

Article 48 enpl oys the expression 'cows and cal ves and
other milch and draught cattle’. Wat neaning is to beassigned
to the expression 'nmilch and draught cattle'?

The question is whether when Article 48 precludes

sl aughter of cows and cal ves by description, the words 'mlch

and draught cattle’ are described as a |i ke species which should
not be sl aughtered or whether such species are protected only
till they are "mlch or draught’ and the protection ceases
whenever, they cease to be 'milch or draught’, either temporarily
or permanently?

According to their inherent genetic qualities, cattle breeds

are broadly divided into 3 categories (i) MIch breed (ii) Draught
breed, and (iii) Dual purpose breed. MI|ch breeds include al
cattl e breeds which have an inherent potential for mlk
producti on whereas draught breeds have an inherent potentia

for draught purposes like pulling, traction of |oads etc. The dua
pur pose breeds have the potential to performboth the above
functions.

The term draught cattle indicates "the act of noving | oads
by drawing or pulling i.e. pull and traction etc. Chanbers 20th
Century Dictionary defines 'draught animal’ as ’'one used for
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draw ng heavy | oads’.

Cows are mlch cattle. Calves becone draught or nilch
cattle on attaining a particular age. Having specifically spoken of
cows and calves, the latter being a cow progeny, the framers of
the Constitution chose not to catal ogue the list of other mlch and
draught cattle and felt satisfied by enploying a genera
expression "other mlch and draught cattle" which in their opinion
any reader of the Constitution would understand in the context of
the previous words "cows and cal ves".

"M lch and draught”, the two words have been used as
adj ectives describing and determ ning the quality of the noun

"cattle’'. The function of a descriptive or qualitative adjective is to
descri be the shape, colour, size, nature or nmerits or denerits of
the noun which they precede and qualify. In a document |ike

the Constitution, such an adjective cannot be said to have been

enpl oyed by the framers of the Constitution for the purpose of
describing only a passing feature, characteristic or quality of the
cattle.  'The object of using these two adjectives is to enable
classification of the noun\026 "cattle’ which follows. Had it been
i ntended otherwi se, the franers of the Constitution would have
chosen a different expression or setting of words.

No doubt, cow ceases to be "mlch ‘after attaining a
particul ar age. Yet, cow has been held to be entitled to
protection agai nst slaughter without regard to the fact that it has
ceased to be "milch’. This constitutional position is well settled.
So is the case with calves. Calves have been held entitled to
protecti on agai nst slaughter without regard to their age and
though they are not yet fit to be enployed as ’'draught cattle’
Fol | owi ng the same construction of the expression, it can be said
that the words "cal ves and other m | ch and draught cattle" have
al so been used as a nmatter of description of a species and not
with regard to age. Thus, ’'milch and draught’ used as adjectives
simply enable the classification or description of cattle by their
quality, whether they belong to that species. This classification is
with respect to the inherent qualities of the cattle to performa
particul ar type of function and i s not dependant on their
remai ni ng functional for those purposes by virtue of the age of
the animal. "M Ilch and draught cattle" is an expression enpl oyed
in Article 48 of the Constitution so as to distinguish such cattle
fromother cattle which are neither mlch nor draught.

Any ot her meani ng assigned to this expression is likely to
result in absurdity. A mlch cattle goes through alife cycle during
which it is sometinmes mlch and sonetimes it becomes dry. Thi's
does not nean that as soon as a milch cattle ceases to produce
mlk, for a short period as a part of its life cycle, it goes out of the
purview of Article 48, and can be slaughtered. A draught cattle
may lose its utility on account of injury or sickness and may be
rendered usel ess as a draught cattle during that period. This
woul d not mean that if a draught cattle ceases to be of utility for
a short period on account of sickness or injury, it is excluded
fromthe definition of "draught cattle and deprived of the benefit
of Article 48.

This reasoning is further strengthened by Article 51A(g) of
the Constitution. The State and every citizen of India nmust have
conpassion for living creatures. Conpassion, according to
Oxford Advanced Learners’ Dictionary neans "a strong feeling of
synpathy for those who are suffering and a desire to help thenf
According to Chanbers 20th Century Dictionary, conpassion is
"fellow \026 feeling, or sorrow for the sufferings of another : pity".
Conpassion is suggestive of sentinents, a soft feeling, emptions
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arising out of synpathy, pity and ki ndness. The concept of
conpassion for living creatures enshrined in Article 51A (g) is
based on the background of the rich cultural heritage of India \026
the | and of Mahatama Gandhi, Vinobha, Mahaveer, Budha, Nanak

and others. No religion or holy book in any part of the world
teaches or encourages cruelty. Indian society is a pluralistic
society. It has unity in diversity. The religions, cultures and
peopl e may be diverse, yet all speak in one voice that cruelty to
any living creature must be curbed and ceased. A cattle which
has served human beings is entitled to conpassion in its old age
when it has ceased to be milch or draught and becones so-call ed

"useless’. It will be an act of reprehensible ingratitude to
condemn a cattle in its old age as useless and send it to a
sl aughter house taking away the little tine fromits natural life

that it would have lived, forgetting its service for the major part
of its life, for which it had remained nmilch or draught. W have
to renenber : the weak and neek need nore of protection and
conpassi on.

I'n our opinion, the expression 'nilch or draught cattle’' as
enpl oyed in Article 48 of the Constitution is a description of a
classification or species of cattle as distinct fromcattle which by
their nature are not mlch or draught and the said words do not
include mlch or draught cattle, which on account of age or
disability, cease to be functional for those purposes either
temporarily or permanently. The said words take colour fromthe
precedi ng words "cows or calves". A specie of cattle which is
mlch or draught for a number of years duringits span of life is to
be included within the said expression. On ceasing to be nilch or
draught it cannot be pulled out fromthe category of "other mlch
and draught cattle."

Question - 4 : Statenent of Objects and Reasons -
Si gni fi cance and Rol e t her eof

Ref erence to the Statenment of (Objects and Reasons is
perm ssi bl e for understandi ng the background, antecedent state
of affairs in relation to the statute, and the evil which the

statute was sought to renedy. (See . Principles of Statutory
Interpretation by Justice G P. Singh, 9th Edition, 2004, at
p.218). In State of West Bengal v. Subodh CGopal Bose

and Ors., 1954 SCR 587, the Constitution Bench was testing

the constitutional validity of the |egislation inpugned therein
The Statenent of Objects and Reasons was used by S R

Das, J. for ascertaining the conditions preval ent at that tine
which led to the introduction of the Bill and the extent and
urgency of the evil which was sought to be remedied, in

addition to testing the reasonabl eness of the restrictions

i nposed by the inpugned provision. In his opinion, it was

i ndeed very unfortunate that the Statenment of Objects and
Reasons was not placed before the H gh Court which-woul d

have assisted the High Court in arriving at the right conclusion
as to the reasonabl eness of the restriction inposed. State of
West Bengal v. Union of India, (1964) 1 SCR 371, 431-32

approved the use of Statenent of Objects and Reasons for the

pur pose of understandi ng the background and t he ant ecedent

state of affairs |eading upto the |egislation

In Quareshi-1 itself, which has been very strongly relied
upon by the |l earned counsel for the respondents before us,
Chi ef Justice S.R Das has held:-
"Pronouncemnents of this Court further
establish, amongst other things, that there is
al ways a presunption in favour of the
constitutionality of an enactment and that the
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burden is upon him who attacks it, to show
that there has been a clear violation of the
constitutional principles. The courts, it is
accepted, nmust presune that the legislature
under stands and correctly appreci ates the
needs of its own people, that its laws are
directed to problens nmade mani fest by
experience and that its discrimnations are
based on adequate grounds. It nust be borne

in mnd that the legislature is free to
recogni se degrees of harm and may confine

its restrictions to those cases where the need
is deened to be the clearest and finally that in
order to sustain the presunption of
constitutionality the Court may take into
consi derati on matters of comon know edge,
matters of conmon report, the history of the
times and may assune every state of facts

whi ch can be conceived existing at the tinme of
| egi sl ati'on. (Para 15).

The legislature is the best judge of what is
good for the conmunity, by whose suffrage it
cones into existence...."™. This should be the
proper approach for the court but the ultinmate
responsibility for determning the validity of
the law must rest with the court." (Para 21

al so see the several decisions referred to
therein).

(underlining by us)

The facts stated in the Preanble and the Statenent of
hj ects and Reasons appended to any legislation are evidence of
| egi sl ative judgnent. They indicate the thought process of the
el ected representatives of the people and their cognizance of the

preval ent state of affairs, inpelling themto enact the |aw
These, therefore, constitute inportant factors which anpongst
others will be taken into consideration by the court in judging

the reasonabl eness of any restriction i nposed on-the
Fundamental Rights of the individuals. The Court woul d begin
with a presunption of reasonability of the restriction, nore so
when the facts stated in the Statenent of Objects and Reasons
and the Preanble are taken to be correct and they justify the
enact ment of |aw for the purpose sought to be achieved.

In Sardar Inder Singh v. The State of Rajasthan
1957 SCR 605, a Constitution Bench was testing the validity of
certain provisions of the Odinance inmpugned before and it found
it to be repugnant to Article 14 of the Constitution and hence
void. At page 620, Venkatarama Aiyar, J. speaking for the
Constitution Bench referred to the recitals contained in the
Preanbl e to the Ordi nance and the object sought to be achieved
by the Ordinance as flowi ng therefromand held "that is a matter
exclusively for the legislature to determne, and the propriety of
that determination is not open to question in courts. W should
add that the petitioners sought to dispute the correctness of the
recitals in the Preanble. This they cannot clearly do".

Question - 5 : Article 19(1)(g) : 'Regulation’ or
"Restriction’ includes Total Prohibition; Partial Restraint is
not Total Prohibition

Respondents rely on Article 19(1)(g) which deals with the
fundanental right to 'practise any profession or to carry on any
occupation, trade or business’. This right is subject to Article
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19(6) which permts reasonable restrictions to be inposed on it
in the interests of the general public.

This rai ses the question of what is the nmeaning of the
word 'restriction’

Three propositions are well settled:- (i) ’restriction

i ncl udes cases of ’"prohibition; (ii) the standard for judging
reasonability of restriction or restriction anmounting to

prohi bition remai ns the sane, excepting that a total prohibition
nmust al so satisfy the test that a | esser alternative would be

i nadequate; and (iii) whether a restriction in effect anpbunts to
a total prohibition is a question of fact which shall have to be
determned with regard to the facts and circunstances of each
case, the anbit of the right and the effect of the restriction
upon the exercise of that right. Reference may be nade to
Madhya Bharat Cotton Association Ltd. v. Union of India

(Ud) and Anr., AR 1954 SC 634, Krishna Kumar v.

Muni ci pal Conm ttee of Bhatapara, (Petition No.660 of

1954 deci ded on 21st February 1957 by Constitution Bench)

(See . " Conpilation of Suprene Court Judgnents, 1957 Jan-

May page 33, available in Suprene Court Judges Library),
Narendra Kumar and Ors. v. Union of India (UJ) and

Os., (1960) 2 SCR 375, The State of Mharashtra v.

H mmat bhai Nar bheram Rao-and O's., (1969) 2 SCR 392,

Sushila Saw M1l v,/ State of Oissa & Os., (1995) 5 SCC

615, Pratap Pharma (Pvt.) Ltd. & Anr. v. Union of India &

O's., (1997) 5 SCC 87 and Dharam Dutt v.~ Union of India,

(2004) 1 scC 712.

In Madhya Bharat Cotton Association Ltd. (supra) a
| arge section of traders were conpletely prohibited from
carrying on their nornmal trade in forward contacts. ' The
restriction was held to be reasonabl e as cotton, being a
commodity essential to the life of the conmunity, and therefore
such a total prohibition was held to be permssible. In
H mrat bhai Nar bheram Rao and Ors. (supra) trade in hides
was conpl etely prohibited and the owners of dead aninmal's
were required to conpul sorily deposit carcasses in‘an appoi nted
pl ace without selling it. The constitutionality of such prohibition
t hough depriving the owner of his property, was upheld. The
court also held that while striking a balance between rights of
i ndividuals and rights of citizenry as a whole the financial loss
caused to individuals beconmes insignificant if it serves the
larger public interest. In Sushila Saw MII| (supra), the
i mpugned enactnent inposed a total ban on saw m |1 business
or sawi ng operations within reserved or protected forests. The
ban was held to be justified as it was in public interest to which
the individual interest nust yield. Simlar viewis taken in the
ot her cases referred to herei nabove.

In Krishna Kumar (supra), the Constitution Bench held
that when the prohibition is only with respect to the exercise of
the right referable only in a particular area of activity or relating
to a particular matter, there was no total prohibition. In that
case, the Constitution Bench was dealing with the case of
Adatiyas operating in a narket area. A certain field of activity
was taken away fromthem but they were yet allowed to
function as Adatiyas. It was held that this anmounts to a
restriction on the exercise of wit petitioners’ occupation as an
Adatiya or a seller of grain but does not amount to a total ban.

In the present case, we find the issue relates to a tota
prohi bition inposed on the slaughter of cow and her progeny.
The ban is total with regard to the slaughter of one particular
class of cattle. The ban is not on the total activity of butchers
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(kasais); they are left free to slaughter cattle other than those
specified in the Act. It is not that the wit petitioner-respondents
survive only by slaughtering cow progeny. They can sl aughter

ani mal s other than cow progeny and carry on their business

activity. 1In so far as trade in hides, skins and other allied things
(which are derived fromthe body of dead animal) are concerned,

it is not necessary that the aninmal nust be slaughtered to avai
these things. The animal, whose slaughter has been prohibited,
woul d die a natural death even otherwi se and in that case their

hi des, skins and other parts of body woul d be available for trade
and industrial activity based thereon.

We hold that though it is permissible to place a total ban
amounting to prohibition on any profession, occupation, trade or
busi ness subject to satisfying the test of being reasonable in the
i nterest of the general public, yet, in the present case banning
sl aughter of cow progeny is not-a prohibition but only a
restriction.

Question - 6 : Slaughter of cow progeny, if in public
i nterest

As we have already indicated, the opinion forned by the

Constitution Bench of this Court in Quareshi-I is that the
restriction anounting to total prohibition on slaughter of bulls and
bul | ocks was unreasonabl e and was not in public interest. W,

therefore, proceed to examine the evidence avail able on record
whi ch woul d enabl e us to answer questions wth regard to the
"reasonability’ of the inmposed restriction qua ’'public interest’.

The facts contained in the Preanbl e and the Statenent of
oj ects and Reasons in the inpugned enact nent hi ghlight the
followi ng facts: -

(i) it is established that cow and her progeny sustain
the health of the nation
(ii) the working bullocks are indi spensable for our

agriculture for they supply power nore than any
other aninmal (the activities for which the bull ocks
are usefully enployed are al so set out);

(iii) the dung of the animal is cheaper than the
artificial manures and extrenely useful of
producti on of biogas;

(iv) it is established that the backbone of Indian
agriculture is the cow and her progeny and they
have on their back the whole structure of the
Indian agriculture and its econonmi c system

(v) the economy of the State of CGujarat is stil
predom nantly agricultural. In the agricultura
sector use of animals for mlch, draught, breeding
or agricultural purposes has great inportance.
Preservation and protection of agricultural aninmals
like bulls and bull ocks needs enphasis. Wth the
grow ng adopti on of non-conventional energy

sources |like biogas plants, even waste materia

have cone to assume consi derabl e val ue. After

the cattle cease to breed or are too old to work,
they still continue to give dung for fuel, manure
and bi ogas and, therefore, they cannot be said to
be usel ess.

Apart fromthe fact that we have to assune the above-

stated facts as to be correct, there is al so vol unm nous evi dence
avai l abl e on record to support the above said facts. W proceed
to notice few such docunents.
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Affidavits

Shri J.S. Parikh, Deputy Secretary, Agriculture Cooperative

and Rural Devel opnent, Department, State of Gujarat, filed three
affidavits in the Hi gh Court of Gujarat in Special Cvil Application
No. 9991 of 1993. The first affidavit was filed on 20th Cctober,
1993, wherein the followi ng facts are discernible and nmentioned

as under:

(i) Wth the inproved scientific anim
husbandry services in the State, the
average longivity of animls has
considerably increased. In the year
1960, there were only 456 veterinary

di spensaries and first aid-veterinary
centers etc, whereas in the year 1993,
there are 946 veterinary di spensaries
and first ‘aid veterinary centers etc.
There wer'e no nobile veterinary

di spensaries in 1960 while there are 31
nobil e veterinary di spensaries in the
State in 1993. In addition, there are
around 467 centres for intensive cattle
devel opnent where besides first aid
veterinary treatnent, other aninal
husbandry inputs of breeding, food or
devel opnent etc. are al so provided.” In
the year 1960, five |akh cattles were
vacci nat ed whereas in the year 1992-93
around 200 | akh ani nal s-are vacci nat ed
to provide |ife saving protection agai nst
various fatal diseases. There were no
cattl e food conpoundi ng units preparing
cattle food in the year 1960, while in'the
year 1993 there are ten cattle food
factory producing 1545 MI of cattle food
per day. As a result of inproved ani nal
husbandry services, highly contagi ous
and fatal disease of R nder Pest is
controlled in the state and that the
deadl y di sease has not appeared in the

| ast three years.

(ii) Because of various scientific technol ogies
nanmely, proper cattle feeding, better

medi cal and ani mal husbandry services,

the longevity of the cattle in the State

has consi derably increased.

(iii) The popul ati on of bullock is 27.59 | akhs.
Over and above agricul tural work,

bul | ocks are useful for other purposes

al so. They produce dung which is the

best organic neasure and is cheaper

than chemical manure. It is also usefu

for production of bio-gas.

(iv) It is estimated that daily production of
manure by bul | ocks is about 27,300

tonnes and bi o-gas production daily is

about 13.60 cubic metres. It is also

estimated that the production of bio-gas

from bull ock dung fulfil the daily

requi renent of 54.78 | akh persons of the
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State if whole dung production is utilized.
At present, 1,91,467 bio-gas plants are

in function in the State and about 3-4

| akhs persons are using bio-gas in the
State produced by these plants.

(v) The popul ation of farmers in the State is
31.45 | akhs. Qut of which 7.37 | akhs are
smal | farmers, 8 |akhs are margina
farnmers, 3.05 | akhs are agricul tural

| abourers and 13.03 | akhs are other
farnmers. The total land of CGujarat State
is 196 | akh hectares and ['and under
cultivation is 104.5 | akh hectares. There
are 47,800 tractors by which 19.12 | akh
hectares land is cultivated and the
remai ni ng 85.38 | akh hectares land is
cultivated by using bullocks. It may be
nentioned here that all the agricultura
operations are not done using tractors.
The bul | ocks are required for sone of
agricultural operations along wth
tractors. There are about 7,28, 300
bul l ock carts and there are about

18, 35, 000 pl oughs run by bullocks in the
State.

(vi) The figure of slaughter of animals done
in 38 recogni sed sl aughter houses are as
under :

Year

Bul | ock/ Bul |
Buf fal o
Sheep
CGoat
1990-91
9, 558
41, 088
1, 82, 269
2,22,507
1991-92
9, 751
41, 882
2,11, 245
2,20,518
1992-93
8, 324
40, 034
1,13, 868
1,72,791

The above figures show that the
sl aughter of bull ocks above the age of 16
years is done in the State in very snall
nunber. The animals other than
bul | ocks are slaughtered in | arge
nunber. Hence, the ban on the
sl aughter of cow and cow progeny wl|
not affect the business of neat
production significantly. Therefore, the
persons engaged in this profession wll
not be affected adversely.
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Thereafter two further affidavits were filed by Shri J.S.
Pari kh, abovesaid, on 17th March, 1998, wherein the follow ng
facts are mentioned

(1) there are about 31.45 | akhs land holders in
Gujarat. The detailed classifications of the
| and hol ders are as under: -

Sl

No.

Details of |and
hol der s

No. of | and

hol der s

1

01 hectare

8. 00 | akhs

2.

1-2 hectares
7.37 | akhs

3.

2 and above

16. 08 | akhs
(ii) al nost 50 per’ cent of the |and hol dings are

| ess than 2 hectares; tractor keepingis not
af fordable to snmall farners. For economnic
mai nt enance of tractors, one shoul d have

I arge hol ding of |and. Such l-and hol ders
are only around 10 per cent of the tota

| and hol ders. Hence the farners with

smal | | and hol di ngs require bull ocks as
notive power for their agricultura
operations and transport;

(iii) the total cultivable |and area of Qujarat
State is about 124 | akh hectares.

Considering that a pair of bullocks is

requi red for ploughing 10 acres of land the
bul I ock requirenent for ploughi ng purpose

alone is 5.481 mllion and approxi mately

equal nunber is required for carting.

According to the |livestock census 1988 of

Gujarat State, the availability of

i ndi genous bul | ocks is around 2. 84

mllions. Thus the availability of bull ocks
as a whol e on percentage of requirenent
wor ks out to be about 25 per cent. In this

situation, the State has to preserve each
single bull and bullock that is available to
it;

(iv) it is estimated that bull or bullock at every
stage of |life supplies 3,500 kgs of dung

and 2,000 litres of urine and whereas this
quantity of dung can supply 5,000 cubic

feet of biogas, 80 MT. of organic fertilizer,
the urine can supply 2,000 litres of
pesticides and the use of these products in
farm ng increases the yield very
substantially. The value of above
contribution can be placed at Rs. 20,000/ -

per year to the owner;
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(v) since production of various agricultura
crops renoves plant nutrients fromthe

soil, they nust be replenished with

manures to maintain and i nmprove fertility

of soil. There are two types of nanures

which are (i) Oganic manures, i.e. natura
manures and (ii) Artificial or chenica
fertilizer. Anmongst the organic nanures,
farmyard manures is the nost val uable

organi c manure applied to soil. It is the
nost commonly used organic manure in
India. It consists of a mxture of cattle

dung, the bedding used in the stable. |Its
crop increasing val ue has been recogni zed
fromtime i nmenorial (Ref. Hand Book of
Agriculture, 1987 by |ICAR page 214);

(vi) the i nportance of organic nmanure as a
source of -humus and plant nutrients to
increase the fertility level of soils has been
wel | recognised. The organic matter

content of cultivated soils of the tropics
and sub-tropics is/conparatively |ow due

to high tenperature and intense m crobial
activity. The crops renpve annual ly large
quantity of plant nutrients from soil

Mor eover, Indian soils are poor in-organic
matter and in major plant nutrients.
Therefore, soil hunus has to be

repl eni shed t hrough periodic addition of
organi ¢ manure for naintaining soi
productivity;

(vii) animal s are the source of free availability
of farmyard nmanure, which has all 'the

three elenments, i.e. N trogen, Phosphoric

acid and Potash, needed in fertilizer and at
the sane tine which preserve and enrich

the fertility of the soil. |In paucity of dung
avail ability, the farmers have to depend

upon chemcal fertilizers. Investnent in
chemcal fertilizers inposes heavy burden

upon the econony. |If there is availability

of alternate source of organic manure from
animals, it is required to be pronoted;

(viii) the recent scenario of ultranodern
technol ogy of super ovul ation, enbryo
transfer and cloning technique will be of
very much use to propagate further even
fromthe incapable or even old aninmals

whi ch are not capabl e of working or
reproduci ng. These aninmals on a | arge
scal e can be used for research

programmes as well as for production of
non- conventi onal energy sources such as

bi ogas and natural fertilizers. At present,
there are 19,362 hiogas plants installed in
the State during 1995-97. On an average,
each adult cattle produces 4.00 kg. of

dung per day. Qut of the total cattle
strength of (1992 Census) 67, 85, 865, the
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estimated dung produced is 99, 07, 363
t onnes;

(ix) I ndia has 74% of rural population, and in
CGuj arat out of 4.13 crores of human

popul ation, there are 1.40 crores of

wor kers whi ch conprises of 47,04, 000
farmers and 32, 31, 000 workers are

workers related to livestock and forestry.
In Gujarat, there are 9.24 | akhs margina
farnmers and 9. 15 | akhs of small farmers,
according to the 1991-92 census. Aninmals
are reared in few nunbers per famly and
the feed is obtained fromthe

suppl enentary crop on fodder/agricultura
by-products or from grazing in the gaucher
land. In CGujarat 8.48 lakh hectares of |and
i s avail abl e as permanent pasture and
grazing land. ~ An individual cattle-owner
does not ‘consi der one or two bull ocks as
an extra burden for his famly, even when
it is incapable of work or production
Sonetimes the unproductive animls are

sent to Panjarapol es and Gosadans. In
Gujarat, there are /335 Gaushal as and 174
Panj ar apol es which are run by non-
governnental oranizations and trusts.
Formerly farmers nostly kept few aninals
and, in fact, they are treated as part of
their famly and maintained till death. It
cannot be treated to bea liability upon
them or burden on the econony;

(x) but chers are doing their business since
generations, but they are not doing only
the sl aughter of cow class of aninmals.
They sl aughter and trade the neat ‘of other
animal s |ike buffal oes, sheep, goats, pig
and even poultry. |In Qujarat there are
only 38 registered slaughter houses
functioni ng under vari ous

Muni ci pal i ti es/ Nagar Panchayats. Beef
(meat of cattle) contributes only 1.3% of
the total neat groups. Proportion of
demand for beef is less in the context of
demand for pig, mutton and poultry neat.

Sl aughtering of bulls and bullocks for the
peri od between 1990-91 and 1993-94 was

on an average 9, 000;

(xi) nunber of bull ocks have decreased in a
decade from 30, 70,339 to 28,93,227 as in
1992. A statenment show ng the amount of
dung production for the year 1983-84 to
1996- 97 and a statenent show ng the

nature of econony of the State of Qujarat

i s annexed. The nunber of bull ocks

sl aughtered per day is negligible conpared
to other animals, and the business and/or
trade of slaughtering bull ocks woul d not
af fect the business of butchers. By

prohi biting slaughter of bullocks the
econony is likely to be benefited.
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The three affidavits are supported by docunents,

statenents or tables setting out statistics which we have no
reason to disbelieve. Neither the Hi gh Court has expressed any
doubt on the contents of the affidavit nor has the veracity of the
affidavits and correctness of the facts stated therein been
chal | enged by the | earned counsel for the respondents before us.

In this Court Shri D.P. Amin, Joint Director of Aninal
Husbandry, Gujarat State, has filed an affidavit. The salient facts
stated therein are set out hereunder

(i) The details of various categories of aninmals
sl aught ered since 1997-1998 shows t hat

sl aughter of various categories of aninmals in
regul at ed sl aughter houses of Gujarat State

has shown a trenmendous decline. During the

year way back in 1982-83 to 1996-97 the

average nunber of animals slaughtered in

regul ated sl aughter houses was 4,39, 141. As

agai nst that (previous figure) average nunber

of slaughter of animals in recent 8 years i.e.

from 1997-98 to 2004-05 has come down to

only 2,88,084. This clearly indicates that there
has been a vast change in the nmeat eating

style of people of Gujarat State. It is because

of the awareness created anong the public due

to the threats of dangerous diseases |ike

Bovi ne Spongi f or m Encephal opat hy conmonly

known as "Mad Cow di sease" B.S.E. which is a

fatal disease of cattle neat origin not reported

in India. Even at global |evel people have

st opped eating the beef which-is known as

nmeat of cattle class animals. This has even
affected the trade of nmeat particularly beef in

the Anerica & European countries since last 15
years. Therefore, there is international ban on
export-inmport of beef from Engl and, Amrerica &

Eur opean countri es;

(ii) there is reduction in slaughter of bulls &
bul | ocks above the age of 16 years reported in
the regul ated sl aughter houses of Quj arat
State. As reported in the years from 1982-83
to 1996-97, the slaughter of bulls & bull ocks
above the age of 16 years was only 2.48% of
the total aninmals of different categories
slaughtered in the State. This percentage has
gone down to the level of only 1.10% during
last 8 years i.e. 1997-98 to 2004-05 which is
very less significant to cause or affect the
busi ness of butcher communities;

(iii) India is predominantly agrarian society with
nearly >th of her population living in seven | akh
rural ham ets and vill ages, possesses snal
fragnmentary hol ding (54.6% bel ow 1 hectare

18% with 1-2 hectares). Draft/pack ani nal
contributes nore than 5 crores horse power

(H. P.) or 33,000 negawatt electric power and
shares for/in 68% of agricultural operations,
transport & other draft operations. In addition
to draft power, 100 million tonnes dung per

year inproves the soil health and al so used as
raw material for biogas plant;

(iv) the cattle population in Gujarat in relation to
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human popul ati on has declined from 315 per
1000 humans in 1961 to 146 per 1, 000
humans in 2001 indicating decline in rea
terms;

(v) in Gujarat 3.28 mllion draft animal (bullocks
85% have nmultifaceted utilities viz.

agricultural operations |ike ploughing, sow ng,

hoei ng, pl anking, carting, hauling, water lifting,
grinding, etc.;

Gujarat State has a very rich cattle
popul ati on of Kankrej & G r breed, of which
Kankrej bullocks are very well known for its
draft power called "Savai Chal"

(vi) considering the utility of aged bull ocks above
16 years as draft power a detailed conbined
study was carried out by Departnent of Aninal
Husbandry and Guj arat Agricul tural University
(Veterinary Coll eges S.K Nagar & Anand). The
experinments were carried out within the age
group of 16 to 25 years. ~ The study covered

di fferent age groups of 156 (78 pairs) bullocks
above the age of 16 years. The aged bul l'ocks
i.e. above 16 years age generated 0.68 horse
power draft output per bullock while the prine
bul  ock generated 0.83 horse power per

bul | ock during carting/hauling draft work ina
sunmer with about nore than 42?C tenp. The
study proves that 93% of aged bull ock above

16 years of age are still useful to farners to
performlight & mediumdraft works.” The
detailed report is on record,;

(vii) by the end of year 2004-05 under the Dept. of
Ani mal Husbandry, there are 14 Veterinary

Pol yclinics, 515 Vety. Dispensaries, 552 First
Aid Vety. Centres and 795 Intensive Cattle

Devel opnent Project Sub Centers. 1In all, 1876
institutions were nade functional to cater
various health care activities to |ivestock
popul ation of State of Gujarat. About two
crores of livestock and poultry were vacci nated
agai nst various diseases. As a result, the tota
reported out break of infectious di seases was
brought down to around 106 as agai nst 222 in
1992-1993. This shows that State has created

a healthy livestock and specifically the

| ongevity of aninmals has been increased. This
has al so resulted into the increased mlk
producti on of the state, draft power and source
of non-conventional energy in terns of

i ncreased quantity of dung and urine;

(viii) the value of dung is rmuch nore than even the
famous " Kohi noor" dianond. An old bullock

gi ves 5 tonnes of dung and 343 pounds of

urine in a year which can help in the

manuf acture of 20 carts | oad of conposed

manure. This would be sufficient for manure

need of 4 acres of land for crop production

The right to life is a fundanmental right and it

can be basically protected only with proper
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food and feeding and cheap and nutritious food
grains required for feeding can be grown with
the hel p of dung. Thus the nost fundamenta
thing to the fundanmental right of living for the
human being is bovine dung. (Ref. Report of

Nati onal Commi ssion on Cattle, Vol.lIl, Page
1063-1064);

(ix) the dung cake as well as neat of bullock are
both commercial commodities. |f one bullock

is slaughtered for its neat (Slaughtering
activity) can sustain the butchers trade for only
a day. For the next day’s trade anot her

bullock is to be slaughtered. But if the bull ock
is not slaughtered, about 5000-6000 dung

cakes can be mamde out of its dung per year

and by the sal e of 'such dung cake one person

can be sustained for the whole year. If a
bul | ock survives even for five years after
becom ng ‘ot herw se usel ess it can provide

enpl oyment _to -a person for five years whereas

to a butcher, bullock can provide enpl oynent

only for a day or two.

(x) Even utility of urine has a great role in the field
of pharnaceuticals as well as in the

manuf acturing of pesticides. The Goseva Ayog,
Govt. of Cujarat had conm ssioned study for
"Testing insecticides properties of cow urine
agai nst various insect pests".~ The study was
carried out by Dr. G M Patel, Principa

I nvestigator, Departnent of Entonology, C P
Col l ege of Agriculture, S.D. Agricultura

Uni versity, Sardar Krishi Nagar, Gujarat. The
study has established that insecticides
fornul ati ons prepared using cow urine

energed as the nost reliable treatnent for
their effectiveness agai nst sucking pest of
cotton. The conclusion of study is dung &
urine of even aged bull ocks are al so useful and
have proved major effect of role in the Indian
econony;

(xi) it is stated that availability of fodder is not a
problemin the State or anywhere. During
drought period deficit is conpensated by
grass-bank, silo and purchase of fodder from
other States as |last resources. The sugarcane
tops, |eaves of banana, baggase, wheat bhoosa
and industrial byproducts etc. are available in
plenty. A copy of the letter dated 8.3.2004
indicting sufficient fodder for the year 2004,
addressed to Deputy Conm ssioner, Aninma
Husbandry Government of India is annexed.

Report on draughtability of bullocks above 16 years of age

On 20th June, 2001 the State of CGujarat filed I.A No.

2/ 2001 in Cvil Appeal Nos. 4937-4940 of 1998, duly supported

by an affidavit sworn by Shri D. U Parmar, Deputy Secretary

(Ani mal Husbandry) Agriculture and Cooperati on Departnent,
Government of Qujarat, annexing therewith a report on
draughtability of aged bull ocks above 16 years of age under field
conditions. The study was conducted by the Gujarat Agricultura
University Veterinary College, Anand and the Departnent of

Ani mal Husbandry, CGujarat State, Ahnmedabad. The study was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 36 of

61

pl anned with two objectives:

(i) To study the draughtability and utility of aged
bul | ocks above 16 years of age; and

(ii) To conpare the draughtability of aged bull ocks with
bul I ocks of prine age.

Enpirical research was carried out under field conditions in
North Cujarat Region (described as Zone-1) and Saurashtra
regi on (described as Zone-11). The average age of aged bull ocks
under the study was 18.75 years. The nunmber of bull ocks/pair
used under the study were sufficient to draw sound concl usi ons
fromthe study. The gist of the findings arrived at, is sunmed up
as under:

1. Farmer’ s persuasi on

The aged bul |l ocks were wutilized for different purposes like
agricultural operations (ploughing, planking, harrow ng, hoeing,
threshing) and transport-hauling of agricultural produce, feeds
and fodders of animals, drinking water, construction materials
(bricks, stones, sand grits etc.) and for sugarcane crushing/
khandsari naking. On an average the bull ocks were yoked for 3
to 6 hours per working day and 100 to 150 worki ng days per
year. Under Indian conditions the reported val ues for working
days per year ranges from50 to 100 bull ock paired days by
smal |, medium and | arge farners. Thus, the agricultura
operations-draft output are still being taken up fromthe aged
bul | ocks by the farners. The farmers feed concentrates, green
fodders and dry fodders to these aged bull ocks and maintain the
heal th of these ani mals considering them an inportant segnent
of their famlies. Farners |love their bullocks.

2. Age, body neasurenment and body wei ght

The biometric and body wei ght of aged bul | ocks were
wi thin the normal range.

3. Hor sepower generati on/ Wrk  out put

The aged bul | ocks on an average generated 0. 68

hp/ bul |l ock, i.e.18.1% 1l ess than the prine/young bull ocks (0.83

hp/ bul I ock). The aged bul | ocks wal ked confortably with an

average stride length of 1.43 neter and at the average speed of
4.49 kmihr. showing little | ess than young bull ocks. However,
these val ues were nornal for the aged bul | ocks performng

i ght/medi um work of carting. These val ues were slightly | ower
than those observed in case of prine or young bullocks. This
clearly indicates that the aged bull ocks above 16 years of age
proved their work efficiency for both light as well as nmedi um
work in spite of the age bar. |In addition to this, the experinent
was conducted during the nonths of May-June, 2000 \026 a

stressful summer season. Therefore, these bullocks could
definitely generate nore work output during winter, being a
confortabl e season. The aged bul |l ock above 16 years of age
perforned satisfactorily and di sproved that they are unfit for any
type of draft output i.e. either agricultural operations, carting or
ot her worKks.

4. Physi ol ogi cal responses and haenogl obi n
concentration

These aged bul | ocks are fit to work for 6 hours (norning 3

hours and afternoon 3 hrs.) per day. Average Hb content (g% at
the start of work was observed to be 10.72 g% and after 3 hours
of work 11.149% indicating the healthy state of bullocks. The




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 37 of

61

increnent in the haenoglobin content after 3 to 4 hours of work
was al so within the normal range and in accordance with prine
bul | ocks under study as well as the reported val ues for working
bul | ocks.

5. Di stress synptons

In the initial one hour of work, 6 bullocks (3.8% showed

panting, while 32.7% after one hour of work. After 2 hour of
wor k, 28.2% of bullocks exhibited salivation. Only 6.4% of the
bul | ocks sat down/lied down and were reluctant to work after
conpleting 2 hours of the work. The results are indicative of the
fact that majority of the aged bull ocks (93% worked normally.
Sunmer being a stressful season, the aged bull ocks exhibited

di stress synptons earlier than the prine/young bull ocks.

However, they maintained their physiological responses within
normal range and generated satisfactory draft power.

The study report submitted its conclusions as under

"1, The aged bul | ocks above 16 years of age generated
0.68 horse power draft output per bullock while the

prime bull ocks generated 0.83 horsepower per bullock
during carting-haul i'ng draft work.

2. The aged bul |'ocks worked satisfactorily for the Iight
wor k for continuous 4 hours during norning session

and total 6 hours per day (norning -3 hours and

aft ernoon 3 hours) for nedi um work.

3. The physi ol ogi cal responses (Rectal tenperature,
Respiration rate and Pul se rate) and haenogl obi n of

aged bull ocks were within the normal range and al so

mai nt ai ned the increnental range during worKk.

However, they exhibited the distress synptons earlier

as compared to prime bullocks.

4, Seven percent aged bul |l ocks under study were
reluctant to work and/or lied down after 2 hours of
wor K.

5. The aged bul |l ocks were utilized by the farners to
perform agricul tural operations (ploughing, sow ng,
harrowi ng, planking, threshing), transport-hauling of
agricultural product, feeds and fodders, construction
materi al s and drinking water.

Finally, it proves that majority (93% of the aged bull ocks
above 16 years of age are still useful to farmers to performlight
and medi um draft works."

Wth the report, the study group annexed
al buni phot ogr aphs and cassettes prepared while carrying out the
study. Several tables and statenents setting out relevant
statistics forned part of the report. A list of 16 authentic
references originating fromem nent authors on the subject under
study which were referred to by the study group was appended to
the report.

This application (I.A No. 2/2001) was all owed and the

affidavit taken on record vide order dated 20.8.2001 passed by
this Court. No response has been filed by any of the respondents
controverting the facts stated in the affidavit and the
acconpanyi ng report. We have no reason to doubt the
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correctness of the facts stated therein; nore so, when it is
supported by the affidavit of a responsible officer of the State
Gover nment .

Tenth Five Year Plan (2002-2007) Docunents

In the report of the Wirking G oup on Animal Husbandry
and Dairy Farm ng, the Tenth Five Year Plan (2002-2007) dealing
with 'the draught breed rel evance and i nprovenent’, published
by the Governnent of India, Planning Conm ssion in January,
2001, facts are stated in great detail pointing out the relevance
of draught breeds and setting out options for inproverment from
the point of view of the |Indian Econony. W extract and
reproduce a few of the facts therefrom

"3.6.12 Rel evance of draught breeds
and options for inprovenent

3.6.12.1 I'n India 83.4 mllion holdings
(78% are 'less than 2 ha. where tractors and
tillers are unecononi cal and the use of ani nmal
power becones i nevitable since tractors and
tillers are viable only for hol di ngs above 5 ha.
In slushy and water |ogged fields tractor tiller
is not suitable. |In narrow terraced fields and
hilly regions tractors cannot function. Aninal
drawn vehicle are suitable for rural areas under
certain circunstances/conditions viz., uneven
terrain, small |oads (less than 3 tons), short
di stances and where tine of |oading and

unl oading is nore than travel time or time is
not a critical factor and nunber of collection
poi nts/distribution points are large asin case
of mlk, vegetable, water, oil, etc. In India the
energy for ploughing two-thirds of the
cultivated area conmes from animal power and

ani mal drawn vehicles haul two-thirds of rural
transport.

3.6.12.2 The role of cattle as the main
source of notive power for agriculture and
certain allied operations would continue to
remain as inmportant as neeting the

requirenment of mlk in the country. It has been
estimated that about 80 million bullocks will be
needed. There is, therefore, a need for

i mproving the working efficiency of the

bul I ocks through inproved breedi ng and

f eedi ng practices.

3.6.13 Devel opnent of Draught
Br eeds
Focused attention to draft breed will not
be possible unless a new scheme is formulated
for this purpose.

3.6.13.2 In tracts where there are
speci al i zed draught breeds of cattle |ike Nagor
in Rajasthan, Anritmahal and Hallikar in

Kar nat aka, Khillar in Maharashtra etc.,

sel ection for inprovenment in draughtability
shoul d be undertaken on a |large scale as the
cattle breeders in these areas derive a | arge

i ncomre by sale of good quality bull ocks.

Pl anned efforts should be nmade for inproving
the draught capacity and pronoting greater
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uniformty in the type of the cattle popul ation
in the breeding tracts. There is need to
intensify investigations to develop yardsticks
for objective assessnment of draught capacity of
bul | ocks.

3.6.14 Suppl enmentation of fund-flow
for cattle and Buffal o devel opnent.

3.6.14.2 A nunber of organizations |ike
NABARD, NDDB, NCDC etc. are also likely to

be interested in funding activities relating to
cattl e and buffal o devel opnent in the form of
termas |oan provided tinely return is ensured.
Ti me has now come for exploring such avenues
seriously at least on pilot basis in selected
areas, where better prospects of recovery of
cost of breedi ng i nputs and services exists."

Recogni sing the fact that the cow and its progeny has a
significant role to play in the agricultural and rural econony of
the country, the CGovernment felt that it was necessary to

formul ate nmeasures for their devel opment in all possible ways.

In view of the persistent demands for action to be taken to
prevent their slaughter, the Governnent also felt and expressed
the need to review the relevant aws of the land relating to
protection, preservation, devel opnment and wel |'-being of cattle
and to take neasures to secure the cattle wealth of India.

Yet anot her document to which-we are inclined to make a
reference is Md-Term Apprai sal of 10th Five Year Plan (2002-
2007) rel eased in June, 2005 by the Government of India
(Planni ng Commi ssion). Vide para 5.80 the report recomends
that efforts should be made to increase the growth of ' bio-
pestici des production from2.5 to 5 per cent over the next five
years.

According to the report, Oganic farmng is a way of farm ng
whi ch excl udes the use of chemi cal fertilizers, insecticides, etc.

and is primarily based on the principles of use of natural organic

i nputs and bi ol ogi cal plant protection neasures.

Properly managed organic farm ng reduces or elimnates
wat er pollution and hel ps conserve water and soil on the farm
and thereby enhances sustainability and agro-biodiversity.

Organic farm ng has beconme popul ar in many western
countries. There are two mjor driving forces behind this
phenonenon; grow ng gl obal nmarket for organic agricul tura
produce due to increased health consci ousness; and the
prem um price of organic produce fetched by the producers.

I ndi a has a conparative advantage over many ot her
countri es.

The Apprai sal Report acknow edged the comrencenent of

t he biogas progranme in India since 1981-82. Sone 35, 24, 000
househol d pl ants have been install ed agai nst an assessed
potential of 120,00, 000 units.

Bi ogas has traditionally been produced in India fromcow

dung (gobar gas). However, dung is not adequately and

equitably available in villages. Technol ogi es have now been
devel oped for using tree-based organic substrates such as |eaf
litter, seed starch, seed cakes, vegetable wastes, kitchen wastes
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etc. for production of biogas. Besides cooking, biogas can al so
be used to produce electricity in dual fired diesel engines or in
hundred per cent gas engi nes. M ni stry of Non-conventiona
Energy Sources (MNES) is taking initiatives to integrate biogas
programme in its Village Energy Security Program (VESP).

Producti on of pesticides and bi ogas depend on the
avai l ability of cow dung.

Nat i onal Conmi ssion on Cattle

Vide its Resolution dated 2nd August, 2001, the

Gover nment of I ndia established a National Commr ssion on
Cattle, conprising of 17 nenbers.

The Conmi ssion was given the follow terms of reference: -

a. To review the rel evant llaws of the |land(Centre
as well as States) which relate to protection
preservation, devel opnent and well being of

cow and its progeny and suggest rmneasures for

their effective inplenentation

b. To study the existing provisions for the
mai nt enance of CGoshalas, CGosadans,

Pi nj ar apol es and ot her organi sati ons working

for protection and devel opment of cattle and
suggest measures for making them

econom cal ly vi abl e,

C. To study the contribution of cattle towards the
I ndi an economy and to suggest ways and

means of organising scientific research for

maxi mum utilisation of cattle products and

draught animal power in the field of nutrition

and health, agriculture and energy, and to

submit a conprehensive schene in this regard

to the Central Governnent,

d. To revi ew and suggest neasures to inprove
the availability of feed and fodder to support
the cattle popul ation.

The Conmittee after extensive research has given a |ist of
recormmendations. A few of themrelevant in the present case
are: -

" 1. The Prohibition for slaughter of cow and

its progeny, which would include bull

bul | ocks, etc., should be included in

Fundanental Rights or as a Constitutiona

Mandat e anywhere el se, as an Article of

Constitution. It should not be kept only in the

Directive Principles or/Fundanmental duties as

neither of these are enforceable by the

courts.

2. The amendment of the Constitution shoul d
al so be nade for enpowering the Parlianent

to make a Central Law for the prohibition of
sl aughter of cow and its progeny and further
for prohibition of their transport from one
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State to anot her

3. The Parlianment should then nake a Centra

law, applicable to all States, prohibiting

sl aughter of cow and its progeny. Violation of

the Law shoul d be made a non-bail abl e and

cogni zabl e of fence.

XXX XXX XXX

14. The use and production of chem ca
fertilizers and chemi cal pesticides should be
di scour aged, subsidies on these itens shoul d
be reduced or abolished altogether. The use
of organi ¢ manure shoul d be subsidi zed and
pronot ed. "

Thus the Commi ssion is of the view that there should be a
conpl ete prohibition on slaughter of cow progeny.

| nport ance of Bovi ne Dung

The Report of ‘the National Commi ssion on Cattle, ibid,
refers to an authority nanmely, Shri Vasu in several sub-
par agr aphs of para /12.  Shri Vasu has highlighted the uni que
and essential role of bovine and bovi ne dung in our econony and
has pl eaded that slaughter of our precious ani mals shoul d be
stopped. He has in extenso dealt with several uses of dung and
its significance fromthe point of view of Indian society. Dung is
a cheap and harm ess fertilizer in absence whereof the farners
are forced to use costly and harnful chemcal fertilizers. Dung
al so has nedicinal value in Ayurved, the Indian system of
medi ci nes.

Continuing Uility of Cattle : Even if the utility argunent of

the Quareshi’s judgnent is accepted, it cannot be accepted that
bul I s and bul | ocks becone usel ess after the age of "16. It has to

be said that bulls and bullocks are not useless to the society
because till the end of their lives they yield excreta in the form
of urine and dung which are both extrenely useful for production

of bio-gas and manure. Even after their death, they supply hide

and other accessories. Therefore, to call them ' useless is'totally
devoid of reality. If the expenditure on their mmintenance is
conpared to the return which they give, at the nost, it can be

sai d that they becone 'l ess useful’.(Report of the Nationa

Conmi ssion on Cattle, July 2002, Volume |, p. 279.)

The Report of the National Commission on Cattle has

anal yzed the economc viability of cows after they stopped

yielding mlk and it also came to the conclusion that it shall not

be correct to call such cows ’'useless cattle’ as they still continue
to have a great deal of utility. Simlar is the case with other cattle
as wel | .

"37. Econom c aspects:

37.1 The cows are slaughtered in India

because the owner of the cow finds it difficult
to maintain her after she stops yielding mlKk.
This is because it is generally believed that
mlk is the only conmodity obtained from

cows, which is useful and can be sold in
exchange of cash. This notion is totally

wrong. Cow yields products other than mlk

whi ch are val uabl e and sal eable. Thus the
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dung as well as the urine of cow can be put to
use by owner hinself or sold to persons or
organi zations to process them The

Conmi ssion noticed that there are a good
nunber of organizations (goshal as) which

keep the cows rescued while being carried to
sl aught er houses. Very few of such cows are

m |k yielding. Such organi zati ons use the
urine and dung produced by these cows to
prepare Verm -conpost or any other form of

bi o manure and urine for preparing pest
repel l ents. The nmoney coll ected by the sal e of
such products is normally sufficient to all ow
mai nt enance of the cows. In sone cases, the
urine and dung is used to prepare the nedica
fornul ati ons al so. The organizations, which
are engaged in such activities, are nmaking
profits also.

37.2 Conmi ssion exam ned the bal ance sheet
of some such organi zati ons. The expenditure
and i ncome of one such organization is

di spl ayed here. In order to nake accounts
sinmple the amounts are cal cul ated as average
per cow per day.

It is obvious that expenditure per cow is
Rs. 15-25 cow day.

VWiile the income fromsale is Rs. 25-35
cow day.

37.3 These averages nmake it clear that the
beli ef that cows which do not yield mlk are
unprofitabl e and burden for the owner is
totally false. In fact it can be said that
products of cow are sufficient to/naintain
them even without mlk. The milk in such
cases is only a by\026product.

37.4 1t is obvious that all cow owners do not
engage in productions of fertilizers or insect
repellents. It can al so be understood that
such activity nmay not be feasible for owners
of a single or a few cows. In such cases, the
cow s urine and dung may be supplied to such
organi zati ons, which utilize these materials
for producing finished products required for
agricul tural or nedicinal purpose. Conmi ssion
has noticed that sonme organi zati ons which

are engaged in production of agricultural and
medi cal products from cow dung and urine do
purchase raw materials from nearby cow

owner at a price which is sufficient to
maintain the cow " (Report of Nationa

Conmi ssion on Cattle, July 2002, Vol. I1,

pp. 68-69)

A host of other docunments have been filed originating from
di fferent sources such as Governnental or Sem -governnental,
NGOs, individuals or group of individuals, who have carried out
researches and concl uded that worl d-over there is an awareness
in favour of organic farm ng for which cattle are indi spensabl e.
However, we do not propose to refer to these docunents as it
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would only add to the Iength of the judgnent. W have, apart
fromthe affidavits, mainly referred to the reports published by
the CGovernnment of India, whose veracity cannot be doubted.

We do not find any material brought on record on behal f
of the respondents which could rebut, nuch | ess successfully,
the correctness of the deductions flowi ng fromthe docunented
facts and statistics stated herei nabove.

The utility of cow cannot be doubted at all. A total ban on
cow sl aught er has been upheld even in Quareshi-1. The
controversy in the present case is confined to cow progeny. The
i nportant role that cow and her progeny play in the Indian
Econony was acknow edged in Quareshi-1 in the follow ng
wor ds:

"The di scussion in-the foregoing
par agr aphs cl early establishes the useful ness
of the cow and her progeny. They sustain the
health of 'the nation by giving themthe life
giving milkwhichis so essential an itemin a
scientifically bal anced diet. The working
bul | ocks are indi spensabl e for our agriculture,
for they supply power nore than any ot her
ani mal . Good breedi ng bulls are necessary to
i nprove the breed so that the quality and
stam na of the future cows and wor ki ng
bul | ocks may increase and the production of
food and milk may inprove and be in
abundance. The dung of the ani mal" i's cheaper
than the artificial manures and i's extrenely
useful. In short, the back bone of Indian
agriculture is in a nanner of speaking the cow
and her progeny. |ndeed Lord Linlithgow has
truly said \027 "The cow and the worki ng bull ock
have on their patient back the whole structure
of Indian agriculture." (Report on the
Marketing of Cattle in India, p. 20). If,
therefore, we are to attain sufficiency in the
production of food, if we are to maintain the
nation’'s health, the efficiency and breed of
our cattle popul ati on nust be considerably
i nproved. To attain the above objectives, we
nust devote greater attention to the
preservation, protection and inprovenent of
the stock and organi se our agriculture and
ani mal husbandry on nodern and scientific
lines."

On the basis of the available material, we are fully satisfied

to hold that the ban on slaughter of cow progeny as-inposed by

the i npugned enactment is in the interests of the general public
within the neaning of clause (6) of Article 19 of the Constitution

Part - 111
Stare Decisis

We have dealt with all the subm ssions and counter
subm ssi ons made on behal f of the parties. What remains to be
dealt with is the plea, forcefully urged, on behalf of the
respondents that this Court should have regard to the principle
of stare decisis and should not upturn the view taken in
Quareshi -1 which has held field ever since 1958 and has been
foll owed i n subsequent decisions, which we have already dealt
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wi t h herei nabove.

Stare decisis is a Latin phrase which neans "to stand by
deci ded cases; to uphold precedents; to maintain former
adj udi cation". This principle is expressed in the maxim"stare
decisis et non quieta nmovere" which neans to stand by deci sions
and not to disturb what is settled. This was aptly put by Lord
Coke in his classic English version as "Those things which have
been so often adjudged ought to rest in peace". However,
according to Justice Frankfurter, the doctrine of stare decisis is
not "an inprisonment of reason" (Advanced Law Lexicon, P
Ramanat ha Aiyer, 3rd Edition 2005, Volune 4, p. 4456). The
underlying logic of the doctrine is to nmaintain consistency and
avoi d uncertainty. The guiding philosophy is that a view which
has held the field for a long tine should not be disturbed only
because another view s possible.

The trend of judicial opinion, in our view, is that stare

decisis is not a dognmatic rule allergic to logic and reason; it is a
flexible principle of |aw operating in the province of precedents
providi ng-roomto collaborate with the demands of changing

times dictated by social needs, State policy and judicia

consci ence.

According to Professor LlIoyd concepts are good servants
but bad masters. Rules, which are originally designed to fit
soci al needs, develop into concepts, which then proceed to take
on alife of their own to the detriment of |egal devel opment. The
resulting "jurisprudence of concepts" produces a sl ot-nmachine
approach to | aw whereby new poi nts posing questions of socia
policy are decided, not by reference to the underlying socia
situation, but by reference to the neaning and definition of the
| egal concepts involved. This formalistic-a priori approach
confines the lawin a strait-jacket instead of permitting it to
expand to neet the new needs and requirenments of changing
soci ety (Sal mond on Jurisprudence, Twelfth Edition, at p.187).

In such cases Courts should exanmi ne not only the exi'sting | aws

and | egal concepts, but also the broader underlying issues of
policy. In fact presently, judges are seen to be paying increasing
attention to the possible effects of their decision one way or the
other. Such an approach is to be wel coned, but it also warrants
two comments. First, judicial inquiry into the general effects of a
proposed decision tends itself to be of a fairly specul ative nature.
Secondly, too nmuch regard for policy and too little for lega

consi stency may result in a confusing and illogical conplex of
contrary decisions. |In such a situation it would be difficult to
identify and respond to generalized and determ nabl e socia

needs. Wiile it is true that "the life of the |aw has not been
logic, it has been experience" and that we should not wish it

ot herwi se, neverthel ess we shoul d renenber that "no system of

| aw can be workable if it has not got logic at the'root of it"

(Ssal nond, ibid, pp.187-188).

Consequently, cases involving novel points of law, have to
be deci ded by reference to several factors. The judge mnust | ook
at existing |laws, the practical social results of any decision he
makes, and the requirenments of fairness and justice. Sonetines
these will all point to the same conclusion. At other tines each
will pull in a different direction; and here the judge is required to
wei gh one factor agai nst another and deci de between them The
rationality of the judicial process in such cases consists of
explicitly and consciously weighing the pros and cons in order to
arrive at a conclusion. (Salnond, ibid, pp. 188).

In case of nbdern econom c issues which are posed for
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resol ution in advanci ng soci ety or devel oping country, the court
cannot afford to be static by sinplistically taking shelter behind
principles such as stare decisis, and refuse to exanine the issues
in the light of present facts and circunstances and thereby adopt
the course of judicial "hands off". Novelty unsettles existing
attitudes and arrangenments |l eading to conflict situations which
require judicial resolution. |f necessary adjustnents in socia
controls are not put in place then it could result in the collapse of
soci al systenms. Such novelty and consequent conflict resolution
and "patterning" is necessary for full hunman devel opnent. (See -
The Province and Function of Law, Julius Stone, at pp. 588,

76land 762)

Stare decisis is not an inexorable command of the

Constitution or jurisprudence. A careful study of our |egal system
will discern that any deviation fromthe straight path of stare
decisis in our past history has occurred for articul abl e reasons,
and only when the Suprene Court has felt obliged to bring its

opi nions i'n line with new ascertained fact, circunstances and
experi ences. (Precedent in Indian Law, A. Laxm nath, Second
Editi on 2005, p. 8).

G ven the progressive orientation of the Suprene Court, its
creative role under ‘Article 141 and the creative elements inplicit
in the very process of ‘determining ratio decidendi, it is not
surprising that judicial process has not been crippled in the

di scharge of its duty to keep the | aw abreast of the tines, by the
traditionalist theory of stare decisis (ibid, p. 32). Tines and
condi tions change w'th changi ng society, and, "every age should

be mstress of its own law' \026 and era shoul d not be hanpered by
outdated law. "It is revolting", wote M. Justice Holnes in
characteristically forthright |anguage, "to have no better reason
for arule of lawthan it was so laid down-in the tine of Henry IV.

It is still nore revolting if the grounds upon which it was laid
down have vani shed | ong since, and the rule sinply persists
fromblind imtation of the past". 1t is the readiness of the

judges to discard that which does not serve the public, which has
contributed to the growth and devel opnent of law. (ibid, p. 68)

The doctrine of stare decisis is generally to be adhered to,
because well|l settled principles of |aw founded on-a series of

aut horitative pronouncenents ought to be followed. Yet, the
demands of the changed facts and circunstances dictated by
forceful factors supported by logic, anply justify the need for a
fresh | ook.

Sir John Sal nond, while dealing with precedents and

illustrating instances of departure by the House of Lords fromits
own previous decisions, states it to be desirable as it would
permt the House (of Lords) to abrogate previous decisions which
were arrived at in different social conditions and which are no

| onger adequate in present circunstances. (See \026 Sal nond, i bid,
at p.165). This view has been succinctly advocated by Dr.

CGoodhart who said: "There is an obvious antithesis between
rigidity and growth, and if all the enphasis is placed on

absol utely binding cases then the | aw | ooses the capacity to

adapt itself to the changing spirit of the tinmes which has been
described as the life of the law'. (ibid, p.161) This very principle
has been well stated by Wlliam O Douglas in the context of
constitutional jurisprudence. He says: "So far as constitutiona
law i s concerned, stare decisis nmust give way before the

dynam ¢ conponent of history. Once it does, the cycle starts
again". (See \026 Essays on Jurisprudence fromthe Col unbia Law
Revi ew, 1964, at p.20)
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We have already indicated that in Quareshi-1, the

chall enge to the constitutional validity of the |egislation

i mpugned therein, was turned down on several grounds though
forcefully urged, excepting for one ground of ’'reasonabl eness’;
which is no longer the position in the case before us in the
altered factual situation and circunmstances. |n Quareshi-I the
reasonabl eness of the restriction pitted against the fundanenta
right to carry on any occupation, trade or busi ness determ ned
the final decision, having been influenced mainly by

consi derati ons of weighing the conparative inconvenience to the
but chers and t he advancement of public interest. As the

det ail ed di scussion contained in the judgnent reveals, this
determ nation is not purely one of law, rather, it is a m xed
finding of fact and law. ~ Once the strength of the factua
conponent is shaken, the |egal conponent of the finding in
Quareshi-1 loses nuch of its significance. Subsequent decisions
have merely foll owed Quareshi-l. In the case before us, we

have material in abundance justifying the need to alter the flow
of judicial opinion

Part - 1V

Quareshi-1, re-visited

Havi ng dealt with each of the findings recorded in
Quareshi-1, which fornmed the basis of the ultinate decision
therein, we revert to exam ne whet her the view taken by the
Constitution Bench in Quareshi-1 can be upheld.

We have al ready pointed out that having tested the
various subm ssions nmade on behalf of the wit petitioners on
the constitutional anvil, the Constitution Bench in Quareshi-|
uphel d the constitutional validity, as reasonable and valid, of a
total ban on the slaughter of : (i) cows of all ages, (ii) calves of
cows and she-buffal oes, nmale or female, and (iii) she-buffal oes
or breeding bulls or working bullocks (cattle as well as buffal oes)
as long as they are as mlch or draught cattle. But the
Constitution Bench found it difficult to uphold a total ban on the
sl aught er of she-buffal oes, bulls or bullocks (cattle or buffal o)
after they cease to be capable of yielding mlk or of breeding or
wor ki ng as draught animals, on the material nade available to
them the ban failed to satisfy the test of being reasonable and
"in the interests of the general public". It is clear that, in the
opi nion of the Constitution Bench, the test provided by cl ause
(6) of Article 19 of the Constitution was not satisfied. The
findi ngs on which the above-said conclusion.is based are to be
found sunmmari zed on pp. 684-687. Para-phrased, the findings
are as foll ows:

(1) The country is in short supply of mlch cattle,
breedi ng bulls and working bul | ocks, essentia

to maintain the health and nourishnent of the

nation. The cattle population fit for breeding

and work nust be properly fed by nmaking

avail able to the useful cattle in presenti in

futuro. The nmaintenance of useless cattle

i nvol ves a wasteful drain on the nation’s cattle

f eed.

(2) Total ban on the slaughter of cattle would bring
a serious dislocation, though not a conplete

st oppage, of the business of a considerable

section of the people who are by occupation

But chers (Kasai), hide nerchant and so on.

(3) Such a ban will deprive a |l arge section of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 47 of

61

peopl e of what may be their staple food or
protein diet.

(4) Preservation of useful cattle by establishnent
of gosadan is not a practical proposition, as

they are |like concentration canps where cattle

are left to die a slow death.

(5) The breeding bulls and working bullocks (cattle
and buffal oes) do not require as nuch
protection as cows and cal ves do.

These findings were recorded in the judgnent delivered on
23rd April, 1958. |Independent India, having got rid of the
shackl es of foreign rule, was not even 11 years old then. Since
then, the Indian econonmy has nade nuch headway and gai ned
a foothold internationally. Constitutional jurisprudence has
i ndeed changed fromwhat it was in 1958, as pointed out earlier
Qur soci o-econoni ¢ _scenari o has progressed from bei ng gl oony
to a shining one, full of hopes and expectations and
det erm nations for present -and future. Qur econony is steadily
novi ng towards prosperity in a planned way through five year
pl ans, nine of which have been acconplished and tenth is under

way.
We deal with the findings in Quareshi-l seriatim
Finding 1

We do not dispute that the country is in short supply of

mlch cattle, breeding bulls and working bullocks and that they
are essential to maintain the health and nourishment of the
nation as held in Quareshi-1. ~Rather we rely on the said finding
whi ch stands reinforced by the several docunents which we

have referred to herei nbefore.

In the Quareshi-1 era, there wasa shortage of fodder in
the country. Various plans were drawn up in the direction of
exploring potential fodder areas for the future. Al though, the
pl anning was there; inplenmentation was |acking. The Report of
Nati onal Commi ssion on Cattle, July 2002 (Vol. I1) reveal s that
the existing fodder resources of the country can-sustain and
nmeet 51.92% of the total requirements to sustain its |ivestock
popul ati on. But we have to take into consideration the fodder
potential of the country. W have vast culturable waste |and
which with sone efforts can be devel oped into good pasture
land. WMajor part of the fallow |land can be put under the pl ough
for having fodder crops such as Jowar, Bajra and snaller mllets.
The conbi ned area of several categories of l'and which can be
devel oped as potential fodder area is 58.87 mllion hectares. | If
managed properly, there are areas in the country which can be
devel oped into a "Grass Reservoir of India for use as pasture
| and". One very big potential area lies in Jaisaelnmer District of
Raj ast han (spread over 22,16,527 hectares). The Comni ssion
has reconmended 23 steps to be taken by the State
CGovernment and the Central CGovernnent for devel opnent  and
conservation of food and fodder (See paras 37-41 of the report
at pages 130-135).

So far as the State of Gujarat is concerned, we have
al ready noticed, while dealing with the docunentary evidence
avai l abl e on record, that fodder shortage is not a problemso far
as this state is concerned and cow progeny, the slaughtering
wher eof has al ready shown a downward trend during the recent
years, can very well be fed and maintai ned w thout causing any
wasteful drain on the feed requisite for active mlch, breeding
and draught cattle.
Fi nding 2
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The finding suffers fromtwo infirmties. First, Quareshi-I

has not felt the necessity of finding whether a "total prohibition
is also included within ’'restriction’ as enployed in Article 19(6).
It is now well-settled that 'restriction’ includes ’prohibition’
Second and the real fallacy in Quareshi-l is that the ban linmted

to slaughtering of cow progeny has been held at one place to be

a 'total prohibition, while in our opinion, is not so. At another
pl ace, the effect of ban has been described as causing 'a serious

di sl ocati on, though not a conpl ete stoppage of the business of a
consi derabl e section of the people’. |If that is so, it is not a 'tota
prohi bition'. The docunentary evi dence avail able on record

shows that beef contributes only 1.3%of the total neat

consunption pattern of the Indian society. Butchers are not

prohi bited from slaughtering animals other than the cattle

bel ongi ng to cow progeny. Consequently, only a part of their
activity has been prohibited. . They can continue with their

activity of slaughtering other animals. Even if it results in slight
i nconvenience, it is liable to be ignored if the prohibition is found
to be in the interest of econony and social needs of the country.
Finding 3 :

In the first and second Five Year Plans (Quareshi-1 era),

there was scarcity of food which reflected India s panic. The
concept of food security has since then undergone considerable
change.

47 years since, it is futile to think that neat originating
from cow progeny can be the only staple food or protein diet for
the poor popul ation of the country.~ *lndia Vision 2020’ (i bid,
Chapter 3) deals w th ’'Food Security and Nutrition : Vision 2020 .
We cull out a few relevant findings and observations therefrom

and set out in brief inthe succeeding paragraphs. . Food
availability and stability were considered good neasures of food
security till the Seventies and the achi evement of self-sufficiency
was accorded high priority in the food policies. Though India

was successful in achieving self-sufficiency by increasing its food
production, it could not solve the problem of chronic househol d
food insecurity. This necessitated a change in approach and as a
result food energy intake at household | evel is now given

prom nence i n assessing food security. India is one of the few
countries which have experinented with a broad spectrum of
programes for inproving food security. It has already nade

substantial progress in terns of overcom ng transient food
insecurity by giving priority to self-sufficiency in foodgrains,
enpl oyment programmes, etc. The real problem facing India, is

not the availability of food, staple food and protein rich diet; the
real problemis its unequal distribution. The real challenge

cones fromthe slow growth of purchasi ng power of the people

and | ack of adequate enployment opportunities. . Another. reason

for lack of food and nutrient intake through cereal consunption

is attributable to changes in consuner tastes and preferences
towards superior food itens as the incones of the househol d

i ncreases. Enpirical evidence tends to suggest a positive
associ ati on between the calorie intake and nutritional status.

The responsiveness is likely to be affected by the factors rel ating
to health and environnent. It is unclear as to how rmuch of the

mal nutrition is due to an inadequate diet and how nmuch due to

the environnent.

I ndi a achi eved near self-sufficiency in the availability of
foodgrains by the md-Seventies. The trend rate of foodgrain
production i nproved 2.3 per cent during the 1960s and 1970s to
2.9 per cent in the Eighties. The recent econonmic survey of
2005 has al so pointed out that the per capita availability of the
m | k has doubl ed since independence from 124 gns/day in the
year 1950-51 to 229 gns/day in the year 2001-02. (Report of
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Nati onal Commi ssion on Cattle. Vol. Il, p. 84.)

A conpl ete reading of the research paper on Food Security

and Nutrition (Chapter 3 in India Vision 2020) is a clear pointer
to the fact that desirable diet and nutrition are not necessarily
associ ated with non-vegetarian diet and that too originating from
sl aughtering cow progeny. Beef contributes only 1.3% of the

total neat consunption pattern of the Indian society.

Consequently a prohibition on the slaughter of cattle would not
substantially affect the food consunption of the people. To
quote (ibid. p.209) : "Even though the question of desirable diet
fromnutritional perspective is still controversial, we can nake
certain policy options to overconme the nutritional deficiencies.
The nost inportant problemto be attended is to increase the
energy intake of the bottom 30 per cent of the expenditure

class. The deficiency of energy intake of the bottom 30 per cent
can be rectified by increasing agricultural productivity in rain fed
areas, naking avail able food at \an affordable price through the
Public distribution system (PDS), and other poverty alleviation
programmes. The mcro-nutrient deficiency can be cost-
effectively rectified by supplementary nutritional progranmes to
the children and the expectant and | actating nothers."

The main source of staple food which is consuned both by
vegetarians and non-vegetarians is supplied by vegetabl es.
Synthetic staple food has al so been nmade avail able by scientific
researches. It will, therefore, not be correct to say that poor wll
suffer in availing staple food and nutritional diet only because
sl aughter of cow progeny was prohi bited.

Finding 4 :

Quareshi-1 itself reveals a very general opinion formed by

the Court as to the failure of gosadans and their inability to
preserve cattle. The statistics nade avail abl'e before us are a
positive indicator to the contrary that gosadans and goshal as are
bei ng mai nt ai ned and encouraged so-as to take up both usefu

and so-called useless cattle, if-the owner is not willing to
continue to maintain them Quareshi-1 relied on a Report of an
Expert Comm ttee, which has certainly becone an outdated
docunent by the |lapse of 47 years since then. Moreover,

i ndependent of all the evidence, we have in this judgment

al ready noticed that cattle belonging to the category of cow
progeny woul d not be rendered wi thout shelter and feed by the
owner to whomit had served throughout its life. W find support
fromthe affidavits and reports filed on behalf of the State of
Gujarat which state inter alia "farmers love their cattle".

Nati onal Commi ssion on Cattle in its Report (ibid) has
i ncorporated as many as 17 reconmendations for strengthening
of goshal as (para 20 at pages 120-122)

W have already noticed in the affidavits filed on behal f of
the State of Gujarat that, in the State of CGujarat adequate
provi si ons have been nade for the naintenance of gosadans and
goshal as. Adequate fodder is available for the entire cattle
popul ation. The interest exhibited by the NGOs seeking
intervention in the High Court and filing appeals in this Court
also indicates that the NGOs will be willing to take up the task of
caring for aged bulls and bul |l ocks.

Finding 5

In Quareshi-I, vide para 42, the Constitution Bench chose
to draw a distinction between breeding bulls and working
bul | ocks, on the one hand and cows and cal ves, on the other
hand, by holding that the farnmers would not easily part with the
breeding bulls and working bullocks to the butchers as they are
useful to the farmers. It would suffice to observe that the
protection is needed by the bulls and bullocks at a point of tine
when their utility has been reduced or has becone nil as they
near the end of their life. That is what Article 48, in fact,
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protects, as interpreted in this judgnment.

India, as a nation and its population, its econony and its
prosperity as of today are not suffering the conditions as were
prevalent in 50s and 60s. The country has achieved self-
sufficiency in food production. Sone of the states such as State
of Qujarat have achieved self-sufficiency in cattle-feed and
fodder as well. Anpbngst the people there is an increasing
awar eness of the need for protein rich food and nutrient diet.

Pl enty of such food is avail able from sources other than cow cow
progeny neat. Advancenents in the field of Science, including
Veterinary Science, have strengthened the health and | ongetivity
of cattle (including cow progeny). But the country’s econony
continues to be based on agriculture. The majority of the
agricultural holdings are small units. The country needs bulls
and bul | ocks.

For nultiple reasons which we have stated in very many
detail s while dealing with Question-6 in Part Il of the judgnent,
we have found-that bulls and bull ocks do not becone usel ess
nerely by crossing a particular age. The Statenent of Cbjects
and Reasons, apart from other evidence available, clearly
conveys that cow and her progeny constitute the backbone of
I ndi an agriculture and econony. The increasing adoption of
non- conventi onal energy sources |like Bio-gas plants justify the
need for bulls and bul l'ocks to live their full life in spite of their
havi ng ceased to be useful for the purpose of breeding and
draught. This Statenent of Objects and Reasons tilts the
bal ance in favour of 'the constitutional validity of the inpugned
enactnent. |In Quareshi-I the Constitution Bench chose to bear
it in mnd, while upholding the constitutionality of the |egislations
i mpugned therein, insofar as the challenge by reference to
Article 14 was concerned, that "the |legislature correctly
appreci ates the needs of its own people". ~Tinmes have changed;
so have changed the social and economnic needs. The Legislature
has correctly appreciated the needs of its own people and
recorded the sane in the Preanmbl e of the inpugned enact nent
and the Statenment of (bjects and Reasons appended to it. In
the light of the nmaterial available in abundance before us, there
is no escape fromthe conclusion that the protection conferred by
i mpugned enact ment on cow progeny is needed in the interest of
Nati on’ s econormy. Merely because it nmay cause ’'i-nconvenience
or sonme 'dislocation’ to the butchers, restriction inposed by the
i mpugned enact nent does not cease to be in the interest of the
general public. The fornmer nust yield to the latter.

According to Shri M S. Swam nat han, the em nent Farm
Scientist, neglect of the farmsector would hit our econony hard.
According to him"Today, global agriculture is wtnessing two
opposite trends. In many South Asian countries, farmsize is
becom ng snmaller and snaller and farners suffer serious
handi caps with reference to the cost-risk-return structure of
agriculture. |In contrast, the average farm size in nost
i ndustrialized countries is over several hundred hectares and
farnmers are supported by heavy inputs of technol ogy, capital and
subsidy. The on-going Doha round of negotiations of the Wrld
Trade Organisation in the field of agriculture reflects the
pol ari zation that has taken place in the basic agrarian structure
of industrialized and devel opi ng countries. Farming as a way of
life is disappearing and is giving way to agribusiness." (K R
Nar ayanan Oration delivered by Dr. Swam nathan at the
Australian National University, Canberra, published in 'The
H ndu’, October 17, 2005, p.10)

“In India, nearly 600 million individuals are engaged in
farm ng and over 80 per cent of them belong to the small and
mar gi nal farmer categories. Due to inperfect adaptation to |oca
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environnents, insufficient provision of nutrients and water, and
i nconmpl ete control of pests, diseases and weeds, the present
average yields of mgjor farming systens in India is just 40 per
cent of what can be achieved even with the technol ogi es
currently on the shelf. There is considerable scope for further
investment in |land inprovenent through drai nage, terracing,
and control of acidification, in areas where these have not
al ready been introduced." (ibid)

Thus, the eminent scientist is very clear that excepting the
advanced countries whi ch have resorted to | arge scale
mechani zed farm ng, nost of the countries (India included) have
average farnms of small size. Mjority of the population is
engaged in farmng within which a substantial proportion bel ong
to small and margi nal farners category. Protection of cow
progeny will help them.in carrying out their several agricultura
operations and rel ated activities snoothly and conveniently.
Organi ¢ manure would help in controlling pests and acidification
of land apart fromresuscitating and stinulating the environnent
as a whol e.

Having subjected the restrictions inposed by the
i mpugned Quj arat enactnment to the test laid down in the case of
N.M Thonmas (supra) we are unhesitatingly of the opinion that
there is no apparent inconsistency between the Directive
Princi pl es which persuaded the State to pass the | aw and the
Fundanental Ri ghts /canvassed before the Hi gh Court by the wit
petitioners.

Before we part, let it be placed on record that Dr. L. M
Si nghvi, the | earned senior counsel for one of the appellants,
initially tried to build an argument by placing reliance on Article
31C of the Constitution. But at the end he did not press this
submi ssion. Simlarly, on behalf of the respondents, the
Judgnent of the Hi gh Court has been supported only by placing
reliance on Article 19(6) of the Constitution. The legislative
conpetence of the State Legislature to enact the | aw was not
di sputed either in the H gh Court or before us.
Resul t

For the foregoi ng reasons, we cannot accept the view

taken by the H gh Court. Al'l the appeals are allowed. The

i mpugned judgment of the High Court is set aside. The Bomnbay

Ani mal Preservation (CGujarat Amendnent) Act, 1994 (Cuj ar at

Act No. 4 of 1994) is held to be intra vires the Constitution. Al
the wit petitions filed in the H gh Court are directed to be

di sm ssed

A K MATHUR, J.

| have gone through the erudite judgnent “by Hon' ble Chief Justice.
But | regret | cannot support the view taken by Hon’ ble Chief Justice.

Basi c question that arises in these petitions are whether there is need
to over-rule the earlier decisions which held the field right from 1958-1996,
is the ground realities have materially changed so as to reverse the view held
by successive Constitutional Benches of this Court or those decisions
ceased to have any rel evance.

It is true that life is ever changing and the concept which was usefu
in 18th century may not be useful in this mllennium W have gone from
cartage to space age. New scientific tenper is a guiding factor in this
mllennium But despite the changing pattern of life it cannot be said that
the decision delivered in the case of Mohd. Qureshi followed by subsequent
deci sions have outlived its ratio. In my respectful view the material which
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has been placed for taking a contrary view does not justify the reversal of
earlier decisions.

The detailed history of the |egislation and various deci sions bearing
on the subject has been dealt with by Hon' ble Chief Justice in nost
exhaustive and pains-taking manner. Therefore, there is no need to repeat

those legislative as well as judicial history here. My endeavor in this
opinion will be to showthat the situation which existed right from 1958
till this date there is no material change warranting reversal of the judgnents

bearing on the subject from 1958-96.

The whol e controversy arose in the wit petition filed in the Cujarat

Hi gh Court challenging the validity of the Bonbay Aninmal Preservation
(Qujarat Amendnent) Act, 1994 (hereinafter referred to Gujarat Act No. 4

of 1994). By this amendnent the age of bulls and bull ocks whi ch was

existed at that time that is bull below the age of 16 years and bul | ocks bel ow
the age of 16 years can not be slaughtered was deleted. By this anendnent
the age restriction was totally taken away and that neans that no bull and
bul | ock irrespective of age shall be slaughtered. This anmendnent was
chal | enged before the GQujarat High Court. The Gujarat H gh Court after
dealing with all aspects ~in detail held that amendnent is ultra vires.
Hence, the present petition alongwith the other petitions came up before
this Court by Special Leave Petition

The matter ‘'was 1isted before the three Judges’ Bench. Thereafter, it
was taken by the Constitution Bench and the Constitution Bench realizing
difficulty that there are already Constitution Bench judgnments hol ding the
field, referred the matter to the seven Judges’ Bench for reconsideration of
all the earlier decisions of the Constitution Benches. Hence these matters
are before seven Judges’ Bench.

Hon' bl e the Chief Justice has al ready reproduced the objects and

reasons for anmendnent therefore sane need not be reproduced here. This
amendment brought about to effect ~directive principles of the State Policy
under Articles 47, 48 of the Constitution and C ause (b) and (c) of Article
39 of the Constitution.

Thereafter, Hon’ble Chief Justice has also reviewed all the cases
bearing on the subject which can be enunerated as under

1. AR 1958 SC 731 ( Mohd. Hanif Qureshi & Ors. Vs. State of

Bi har)

2. Al R 1961 SC448 ( Abul HakimVs. State of Bihar)

3. 1969 (1) SCC 853 ( Mohd. Faruk Vs. State of MP. & Os.)

4, 1986 (3) SCC 12 ( Haji Usmanbhai Hasanbhai Qureshi Vs. State of
Guj ar at

5. 1996 (4) SCC 391 ( Hashmattullah Vs. State of MP. & Os.)

In these cases, this very question was agitated & by series of
decisions it was answered in the negative.

In Mohd. Hanif Qureshi’s case this Court upheld a total prohibition

of sl aughter of the cows of all ages and calf of buffalows (male and
femal ) & she-buffal oes, breeding bulls and worki ng bul l ocks, without
prescribing any test of requirenent as to their age. But so far as bull &
bul | ocks are concerned when they ceased to have draughtability

prohi bition of their slaughter was not upheld in public interest. Hon'ble S.R
Das, CJ speaking for the Court exhaustively dealt with all the aspects which
practically covers all the argunents which have been raised before us,
especially, the utility of the cowdung for manure as well as the cow urine
for its chenmical qualities Iike Nitrogen Phosphates and Potash. H's Lordship
recogni zed that this enactnent was nade in discharge of State’'s obligation
under Art. 48 of the Constitution to preserve our |ivestock
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His Lordship has discussed the question of reasonable restriction

under Article 19 (6) and after considering all nmaterial placed before the
Court, and adverting to social, religious, utility point of viewin npst
exhaustive manner finally concluded thus :

"After giving our nmost careful and anxious consideration to the
pros and cons of the problemas indicated and di scussed above
and keeping in view the presunption in favour of the validity of
the legislation and without any the | east disrespect to the

opi nions of the legislatures concerned we feel that in

di scharging the ultinmate responsibility cast on us by the
Constitution we nust approach and anal yze the problemin an
objective and realistic manner and then nake our

pronouncenent on the reasonabl eness of the restrictions

i mposed by the inpugned enactnents. So approachi ng and

anal yzi ng the problem we have reached the conclusion (i) that
a total ban on the sl aughter of-cows of all ages and cal ves of
cows and calves of she-buffaloes, male and female, is quite
reasonabl e and valid and is in consonance with the directive
principles laid down in Art. 48; (ii) that a total ban on the
sl aught erof she-buffal oes, or breeding bulls or working

bul  ocks (cattle as well as buffaloes) as long as they are as
mlch or draught cattle is al so reasonable and valid and (iii) that
a total ban on the slaughter of she-buffal oes, bulls and bull ocks
(cattle or buffalo) after they cease to be capable of yielding
mlk or of breeding or working as draught ani mals cannot be
supported as reasonable in the interest of the general public."

Therefore, their Lordshi ps have sunmarized the whol e concept of

preservation of the cattle life in India with reservation that those cattle head
whi ch have lost their utility can be slaughtered specially with regard to

draught cattle, bulls, bullocks & buffaloes so as to preserve the other

mlching cattle for their better breed and their better produce.

Subsequently in another decision, in the case of Abdul Hakimvs.

State of Bihar reported in AIR 1961 SC 448 the ban was inposed by the
States of Bihar, Madhya Pradesh and U.P. which cane up for consideration
before this Court and in this context it was observed as under

"The test of reasonabl eness shoul d be applied to each

i ndi vi dual statute inpugned and no abstract standard, or genera
pattern, of reasonabl eness can be |aid down as applicable to al
cases. The nature of the right alleged to have been infringed,
the underlying purpose of the restrictions inposed, the extent
and urgency of the evil sought to be renmedied thereby, the

di sproportion of the inmposition, the prevailing conditions at the
time, should all enter into the judicial verdict."

Their Lordship also enphasized that the |egislature is the best Judge

of what is good for the community, by whose suffrage it cones into

exi stence, the ultimate responsibility for determining the validity of the |aw
must rest with the Court and the Court nust not shirk that solem duty cast

on it by the Constitution.

It was observed that the unani mous opinion of the experts is that

after the age of 15, bulls, bullocks and buffal oes are no | onger useful for
br eedi ng, draught and ot her purpose and whatever little use they nay have
then is greatly off-set by the econom c di sadvant age of feedi ng and

mai nt ai ni ng unserviceable cattle

Section 3 of the Bihar Act in so far as it has increased the age limt

to 25 in respect of bul I's, bullocks and she-buffal oes, for the purpose of
their slaughter inposes an unreasonable restriction on the fundanmental right

of the butchers to carry on their trade and profession. Moreover the
restriction cannot be said to be in the interests of the general public, and to
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that extent it is void.

Then again in the case of Mhd. Faruk vs. State of Midhya Pradesh

and Ors. reported in 1969 (1) SCC 853, Constitution Bench was called

upon to decide the validity of the notification issued by the Madhya Pradesh
CGovernment under Muni ci pal Corporation Act. FEarlier, a notification was

i ssued by the Jabal pur Minicipality permtting the slaughter of bulls and
bul | ocks alongwith the other animals. Later on State Governnent issued
notification cancelling the notification pernmitting the slaughter of bulls and
bul  ocks. This cane up for a challenge directly under Art. 32 of the
constitution before this Court, that this restriction anmounts to breach of
Art. 19(1)(g) of the constitution. 1In that context, their Lordship observed:

"That the sentinents of a section of the people nay be hurt by
permtting slaughter of ‘bulls and bullocks in prem ses

mai ntai ned by a | ocal authority. But a prohibition inposed on
the exercise of a fundanental right to carry on an occupation
trade or  business wll not be regarded as reasonable if it is
i nposed not in the interest of the general public but nerely to
respect the susceptibilities and sentinments of a section of the
peopl e whose way of life belief or thought is not the sane as
that of the claimant. The notification issued nmust, therefore, be
declared ultra virus as infringing Article 19(1)(g) of the
Constitution.™

Then again in the case of Haji Usmanbhai Hasanbhai Qureshi & Os.

vs. State of Gujarat reported in (1986) 3 SCC 12, the insertion of Section 5
(1-A) (c) and (d) was made under the Bonbay Animal Preservation

(CGuj arat anmendnment) act 1979) came up for consideration. By virtue of this
insertion by the Gujarat State, it was |aid down that there will be ban of

sl aughter of bulls, bullocks below the age of 16 years. It was contented that
this prohibition is unreasonable and violative of Art. 19(1)(g). Thei r
Lordshi ps upheld the restriction under Art. 19(6) with reference to Art. 48

of the constitution. Thei r Lordshi ps uphel d the contention of the State of
Guj ar at that with the inmprovenent of scientific nethods cattle up to t he
age of 16 years are used for the purpose of breeding and other agricul tura
operation. But by this Act of = 1994 this age restriction has now been totally
taken away by the Act of 1994 (which is subject matter of challenge in these
petitions).

Then again the matter cane up before this Court in the case of
Hashmattul l ah vs. State of MP. and Os. reported in 1996 (4) SCC 391
This time the provisions of the MP. Agricultural Cattle Preservation Act,
1959 cane up for consideration. This Act was amended by Anendi ng Act

of 1991 and a total ban on slaughter of bulls and bull ocks canme to be

i mposed. And this was chal |l enged being violative of Art. 19 (1)(g) of the
constitution.

Their Lordships after reviewing all earlier cases on the subject and

taking into consideration the usel essness of these bulls and bullocks after
they have attained a particular age for agriculture operation |ike manure as
well as bio-gas and ecol ogy, observed in para 18 ‘as under

"We are pained to notice the successive attenpts nade by the
State of Madhya Pradesh to nullify the effect of this Court’s
deci si ons begi nning with Mohd. Hanif’'s case and ending with
Mohd. Faruk’s case, each tinme on flinsy grounds. 1In this |ast
such attenpt, the objects and reasons show how i nsignificant
and unsupportable the ground for bringing the |egislation was.
The main thrust of the objects and reasons for the | egislation
seens to be that even ani mals which have ceased to be capabl e
of yielding mlk or breeding or working as draught aninals can
be useful as they woul d produce dung which could be used to
gener ate non-conventional sources of energy |ike bio-gas

wi t hout so nmuch as being aware of the cost of maintaining such
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animals for the nere purpose of dung. Even the supportive
articles relied upon do not bear on this point. It is obvious that
successive attenpts are being nade in the hope that some day it
will succeed as indeed it did with the H gh Court which got
carried away by research papers published only two or three
years before without realizing that they dealt with the aspect of
utility of dung but had nothing to do with the question of the
utility of aninmals which have ceased to be reproductive of
capabl e of being used as draught animals. Besi des, they do not
even reflect on the econonical aspect of; maintaining such
animals for the sole purpose of dung. Primfacie it seens
farfetched and yet the State Government thought it as sufficient
to anend the | aw "

And their Lordships declined to reviewthe ratio laid down in Mhd. Hanif
Qureshi’s case & reiterated the sane.

This is a survey of the judicial determnation on the subject. And in

the |l ast case their Lordships frowned on unsuccessful attenpt by the State to
sonehow null'ify the ratio |aid down in Mohd. Hanif Qureshi’s case and
subsequent decisions follow ng Qureshi’s case. But this time, the State of
Gujarat has cone up to seek the review of earlier decisions. Now | shal
exam ne the material which has been placed by the State of Gujarat to
justify the total prohibition of slaughter of bulls and bull ocks.

Learned counsel for the appellant has brought to our notice the

affidavit filed by the State of Gujarat  which has been reproduced by the
Hon’ bl e Chi ef Justice on page 56 in hi's opinion onwards. Ther ef or e,

need not reproduce the whole of the affidavit. M. J.S. Parikh, Deputy
Secretary, Agricultural Cooperative and Rural Devel opment Departnment of

the State of Qujarat has in his affidavit stated that alnmost in 50% of the
agricultural operation by tractor is not possible because of snmall holdings in
the State of Cujarat. Therefore, for such small holdings the draught

animal s are best used for cultivation purposes. It was also stated that the
total cultivated area of CGujarat- State is about 124 | akh hectares and a pair
of bullocks is required for ploughing 10 hectares of |and. Therefore,
5.481million and approxi mately equal number is required for carting of

whol e | and. In accordance with livestock census, 'the Gujarat State has

avail ability of indigenous bullocks around 2.84 millions that means that a
State has only 25%of their requirement and it is also stated that each bull is
required for this purpose. He has also stated that bull or bullocks at every
stage of life supplies 3500 kg. of dung and 2000 Itrs. of urine and this
quantity of dung can supply 5000 cubic feet of biogas, 80 MT. of organic
fertilizer and the urine can supply 2000 Itrs of pesticides and the use of it in
farm ng increases the yield very substantially. That i n recent -advancenent

of technol ogy use of biogas has becone very useful source of energy and the

bi ogas can be prepared out of the cow dung and other inputs. /[t was pointed

out that there are 19362 biogas plants installed in the State during 1995-97.

Simlarly, an additional affidavit was filed by M. D.P. Armin, Joint

Director of Aninmal Husbandry, Gujarat State. He has nentioned that the

nunber of the slaughter houses have declined during the year 1982-83 to
1996-97. The average numnber of ani mal s sl aughtered in regul ated

sl aughter houses was 4,39,141. It is also stated that there is a reduction in
sl aught er of the bull and bull ocks above the age of 16 years. Al nost 50

per cent of the Iand holdings are | ess than 2 hectares; tractor operation is not
affordable to small farmers. For tractors operation one should have | arge
hol di ng of land. Such |and holders are only around 10 per cent of the tota

| and hol ders. Hence the farnmers with snmall | and hol di ngs require bull ocks

for their agricultural operations and transport. There is reduction in

sl aughter of bulls and bull ocks above the age of 16 years reported in the

regul ated sl aughter houses of Gujarat State. As reported in the years from
1982-83 to 1996-97, the slaughter of bulls and bull ocks above the age of 16
years was only 2.48% of the total aninmals of different categories slaughtered
in the State. This percentage has gone down to the level of only 1.10%
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during last 8 years i.e. 1997-98 to 2004-05 which is very less significant to
cause or affect the business of butcher comunities. He has also stated that
the bullock above the age of 16 years can generate 0.68 horse power

dr aught out put while the prime bullock generates 0.83 horse power per

bul  ock during carting/hauling draught work. Considering the utility of
bul | ocks above 16 years of age as draught power a detail ed conbi ned study
was carried out by Departnent of Animal Husbandry and Guj ar at

Agricultural University (Veterinary Colleges S.K Nagar & Anand). The
study covered different age groups of 156 (78 pairs) bullocks above the age
of 16 years age generated 0.68 horse power draught output per bullock while
the prime bullock generated 0.83 horse power per bullock during

carting/ hauling draught work in a sunmer with about nore than 42: F tenp.
The study proves that 93%of aged bull ock above 16 years of age are stil
useful to farners to performlight and nedi um draught works. The

i mportance of organic manure as a source of hurmus and plant nutrients to
increase the fertility level of soils has been well recognized. The organic
matter content of cultivated soils of the tropics and sub-tropics is
conparatively | ow due-to high tenperature and intense mcrobial activity.
The crops renove annually large quantity of plant nutrients from soil

Mor eover, Indian soils are poor in organic matter and in najor plant
nutrients. Therefore, soil hurmus has to be repl eni shed through periodic
addi ti on of organic manure for maintaining soil productivity. It was
nmentioned that there i's nunber of bio-gas plants operating in the State of
CGuj ar at .

Apart fromthese affidavits many nore published docunents have

been pl aced on record whi ch has been reproduced by the Hon' bl e Chi ef

Justice of India in his opinion. But-all these are general datas which only
provi de the useful ness of cow dung for the purposes of manure as well as for

bi ogas and |i kew se the urine of the cows for pesticides and ayurvedic
purposes. But all those datas cannot change the reality that such an aged bul
and bul | ocks produce huge quantity of the cow dung nanure and urine

which can alter a situation materially so as to reverse the earlier decisions of
this court. Utility of the cow dung and urine was realized and appreciated in
the earlier decision of this Court in Mhd. Hanif Qureshi’s and Ors. vs State
of Bihar and O's. (AR 1958 SC 731) - The then Chief Justice has quoted
fromvarious scriptures enphasizing the inportance of the cattle life.
Therefore it cannot be said that the earlier decisions rendered by the
Constitution Bench was oblivious of these facts.

However, so far as the affidavits filed on behal f of State of Cujarat

about the use of biogas and the useful ness of the draught animals has to be
taken with pinch of salt, in both the affidavits it has been admtted that urine
and the cow dung of the aged bull and bull ocks beyond 16 years is reduced
considerably and |ikew se their draughtability. ~Therefore, it is admitted that
the bull ocks which have crossed the age of 16 years their output for the

urine, cow dung and draughtability is substantially reduced. @ Therefore it is
explicit fromtheir affidavits that the age of 16 years prescribed earlier was
on a very reasonabl e basis after proper scientific study but de hors those
scientific study the State Governnment brought this anmendnent renoving the

age limt for slaughtering of the bulls and bull ocks and totally prohibited

sl aughtering of the sane. This decision of the State Government does not
advance the public interest.

Anot her significant disclosure in both these affidavits is that

sl aughtering of these bulls and bull ocks has considerably reduced in the year
1997-98 to 2004-2005. The slaughtering of bulls and bull ocks beyond the

age of 16 years was only 2.48 % of the total animals of different categories
slain in the State prior to this period. This percentage has gone down to the
| evel of only 1.10 %during the last 8 years i.e. 1997-98 to 2004- 2005.

These details reveal that in fact the slaughtering of these bulls and bul |l ocks
beyond the age of 16 years constituted only 1.10% of the total slaughtering
takes place in the State. |If this is the ratio of the slaughtering, | fail to
understand how this | egislation can advance the cause of the public at the
expense of the denial of Fundanental Right of this class of persons
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(butchers). In view of facts disclosed in the affidavit filed by the two senior
officer of the State of Gujarat speaks volune that for snmall percentage of
1.10% can the fundanmental right of this class of persons should be sacrificed

and earlier decisions be reversed. | fail to understand how it woul d advance
the cause of the public at large so as to deprive the handful of persons of
their rights to profession. On the basis of this material, | am of the opinion

that the earlier decisions of this Court have not becone irrelevant in the
present context. The tall claimnmde by State | ooks attractive in a print but
inreality it is not so. | fail to understand that how can an animal whose
average age is said to be 12-16 years can at the age of 16 years reproduce
the cowdung or urine which can off set the requirenment of the chem ca
fertilizer. In this connection reference be nade to text book where average
age is 12 years. It is a conmon experience that the use of the chenica
fertilizer has increased all over the country and the first priority of the
farnmer is the chenmical fertilizer, as a result of which the production in food
grain in the country has gone up and today the country has becone

sur pl us. This i s because of the use of the chemical fertilizer only and not
the organic manure. 1t was observed in Mhd. Hanif’s case that India has
a largest cattle head but a lower in the production of mlk. It is only because

of the scientific nmethods enployed by veterinarian which has increased the
m | k production in the country not because of the poor breed of the bulls.
It is common experience that aged bulls are not used for purposes of

covering the cows for better quality of the breed. Only well-built young
bulls are used for the purpose of inproving the breeding and not the aged
bul | s. If the aged and weak bulls are allowed for mating purposes, the off-
spring will be of poor health and that will not be in the interest of the
country. So far as the use of biogas i's concerned, that has al so been
substantially reduced after the advent of L.P.G

Therefore in nmy opinion, in the background of this scenario, | do not

think that it will be proper to reverse the view which has been hel d good for

a long spell of time from 1958 to 1996. There is . no material change in
ground realities warranting reversal of earlier decisions.

One of the other reasons which has been advanced for reversal of

earlier judgnents was that at the tine when these earlier judgnents were
delivered Article 48(A) and 51(A) were not there and inpact of both these
Articles were not considered. It (is true that Article 48(A) which was

i ntroduced by the 42nd Constitutional Anendrment in 1976 with effect from
3.1.1977 and Article 51(A) i.e. fundanmental duties were al so brought about

by the same anendment. Though, these Articles were not in existence at

that time but the effect of those Articles were indirectly considered in the
Mohd. Hanif Qureshi’s case in 1958. It was nentioned that cow dung can be
used for the purposes of manure as well as for the purpose of fuel that wll
be nmore echo-friendly. Sinmilarly, in Mhd. Hanif Qreshi’s case their
Lordshi ps have quoted fromthe scriptures to show that we shoul d have a
proper consideration for our cattle wealth and in that context 'their Lordships
gquoted in para 22 which reads as under

"22. The avowed object of each of the inpugned Acts is to

ensure the preservation, protection, and inprovenent of the

cow and her progeny. This solicitude arises out of the

appreci ation of the useful ness of cattle in a predomnantly
agricultural society. Early Aryans recognized its inmportance as
one of the nost indispensable adjuncts of agriculture. It would
appear that in Vedic tinmes animal flesh forned the staple food

of the people. This is attributable to the fact that the climate in
that distant past was extrenely cold and the Vedic Aryans had

been a pastoral people before they settled down as

agriculturists. In Rg. Vedic times goats, sheep, cows, buffaloes
and even horses were slaughtered for food and for religious
sacrifice and their flesh used to be offered to the Gods. Agni is
called the "eater of ox or cow' in Rg.Veda (VII1,43,11). The

sl aying of a great ox (Mahoksa) or a "great Coat" (Mahaja) for

the entertai nnent of a distinguished guest has been enjoined in
the Satapatha Brahmana (111.4. 1-2). Yagnaval kya al so
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expresses a simlar view (Vaj.1. 109). An interesting account
of those early days will be found in Rg.Vedic Culture by Dr.
A. C. Das, Chapter 5, pages 203-5 and in the History of
Dharanasastras (Vol .11, Part 11) by P.V. Kane at pages 772-773.
Though the custom of slaughtering of cows and bulls prevail ed
during the vedic period, nevertheless, even in the Rg. Vedic
times there seens to have grown up a revul sion of feeling

agai nst the custom The cow gradually cane to acquire a
special sanctity and was called "Aghnya" (not to be slain).
There was a school of thinkers anbngst the Risis, who set their
face against the customof killing such useful aninmals as the
cow and the bull. High praise was bestowed on the cow as w ||
appear fromthe follow ng verses from Rg. Veda, Book VI,

Hymm XXVITT (Cows) attributed to the authorship of Sage

Bhar davaj a:

"1 . The kine have come and brought good fortune;
et themrest in'the cow pen and be happy near us.

Here | et themstay prolific, many col oured, and
yi el d through many norns their mlk for Indra.

6. O Cows, ye fatten e’ n the worn and wasted, and
make the unl ovely beautiful to | ook on

Prosper ny house, ye with auspicious voices, your
power is glorified in our assenblies.

7. Crop goodly pasturages and be prolific; drink
pure sweet water at good drinking places.

Never be thief or sinful man your naster, and may
the dart of Rudra still avoid you."

(Translation by Ralph Giffith). Verse 29 of hymm 1 in Book X
of Atharva Veda forbids cow slaughter in the foll ow ng words:

"29. The slaughter of an innocent, O Kritya, is an
awf ul deed, Slay not cow, horse, or man of ours.”

Hyman 10 in the sane book is a rapturous glorification of the
COW.

"30. The cow is Heaven, the cowis Eath, the cow
is Vishnu, Lord of life.

The Sadhyas and the Vasus have drunk the
out pourings of the cow.

34. Both Gods and nortal nen depend for life and
bei ng on the cow.
She hath become this universe; all that the sun
surveys is she."

P.V. Kane argues that in the tines of the Rg.Veda only barren
cows, if at all, were killed for sacrifice or nmeat and cows
yielding mlk were held to be not fit for being killed. It is only
in this way, according to himthat one can explain and reconcile
the apparent conflict between the customof killing cows for
food and the high praise bestowed on the cow in Rg.Vedic

times. It would appear that the protest rai sed against the

sl aughter of cows greatly increased in volunme till the custom
was totally abolished in a |ater age. The change of climate

per haps al so nake the use of beef as food unnecessary and even
injurious to health. Gadually cows becane indicative of the
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wealth of the owner. The Neolithic Aryans not having been
acquainted with netals, there were no coins in current use in the
earlier stages of their civilization, but as they were em nently a
pastoral people alnpbst every fanmily possessed a sufficient

nunber of cattle and sone of them exchanged them for the
necessaries of their life. The value of cattle (Pasu) was,
therefore, very great with the early Rg.Vedic Aryans. The

anci ent Romans al so used the word pecus or pecu (pasu) in the
sense of wealth or noney. The English words, "pecuniary" and

“i npecuni ous", are derived fromthe Latin root pecus or pecu
originally meaning cattle. The possession of cattle in those
days denoted wealth and a man was consi dered rich or poor
according to the large or small nunber of cattle that he owned.
In the Ramayana ki ng Janaka's weal th was descri bed by

reference to the | arge nunber of herds that he owned. It

appears that the cowwas gradually raised to the status of
divinity. Kautilya s Arthasastra has a special chapter

(Ch. XXI'X) "dealing with the "superintendent of cows" and the
duties of 'the owner of cows are also referred to in Ch. Xl of

H ndu Law in its sources by Ganga Nath Jha. There can be no

gai nsayi ng the fact that the H ndus in general hold the cowin
great reverence and the idea of the slaughter of cows for food is
repugnant to their notions and this sentinment has in the past
even led to comunal riots. It is also a fact that after the recent
partition of the country this agitation against the slaughter of
cows has been further intensified. Wile we agree that the
constitutional question before us cannot be deci ded on grounds

of mere sentinent, however passionate it nay be, we,

neverthel ess, think that it has to be taken into consideration

t hough only as one of many elements, in arriving at a judicia
verdict as to the reasonabl eness of the restrictions."

Therefore it cannot be said that the Judges were not consci ous about

the useful ness and the sanctity with which the entire cow and its progeny has
been held in our country. Though Article 48(A) and 51(A) were not there,

but their Lordships were indirectly conscious of the inplication. Articles
48(A) and 51(A) do not substantially change the ground realities which can
persuade to change the vi ews which have been held from 1958 to 1996.

Ref erence was al so made that for protection of top soil, the cow dung will be
useful. No doubt the utility of the cow dung for protection of the top soil is
necessary but one has to be pragmatic in its approach that whether the smal
yield of the cow dung and urine from aged bulls and bul 'ocks can
substantially change the top soil. In nmy opinion this argument was advanced
only for the sake of argunent but does not advance the case of the
petitioners/appellants to reverse the decision of the earlier Benches which
had stood the test of tine.

In this connection, it will be relevant to refer the principle of stare
decisis. The expression of 'stare decisis’ is a Latin phrase which neans
stand by deci ded cases; to uphold precedents; to nmaintain forner

adj udi cations". It is true that lawis a dynam c concept and it shoul d change
with the tine. But at the sane tine it shall not be so fickle that it changes
with change of guard. |If the ground realities have not changed and it has not
becorme irrelevant with the tinme then it should not be reviewed lightly.

have di scussed above the reasons which have been given by the State of

CGujarat for reconsideration of the earlier decisions on the subject, in ny
hunbl e opinion the justification so pleaded is not sufficient to change or
revi ew the decision of the Constitution Bench by the present Bench of seven
Judges.

to

The principle of stare decisis is based on a public policy. This policy

is based on the assunption that certainty, predictability and stability in the
law are the maj or objectives of the |egal systen i.e. that parties should be
able to regulate their conduct and enter into relationships with reasonable
assurance of the governing rules of law |If the courts start changing their
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views frequently then there will be a |lack of certainty in the lawand it is not
good for the health of the nation

Craies on Statue Law, 7th Edition, it was observed that:

"The rule is also founded nore logically on the axiomstatre
decisis, which was the ground of the decision in Hanau vs

Ehrlich. The case turned on the anbi guous words in the Statute

of Frauds as to agreenents not to be perfornmed within a year
fromthe nmaking thereof. The House of Lords in 12912 deci ded
that though it may be well doubted whether an agreenent for

nore than one year determ nable by notice within the year is
within the statute, a | ong course of decisions going back to

1829 in the affirmati ve ought not to be disturbed. And in 1945
Scott L.J. refused to decide against a decision of Malins Vs. C
in 1870 on the ground that the construction placed by the Vice-
Chancel l or on certai n sections of the Conpani es Act 1862 had

been accepted for a long time. ~1n 1958 Lord Evershed MR

said: "There is well-established authority for the view that a
deci si on of |ong standing, on the basis of which nany persons
will in the course of tine have arranged their affairs, should not
lightly be disturbed by a superior court not strictly bound itself
by the decision."

In 1919 Lord Buckmaster enunciated the principles on which

the rule of stare decisis is based. "Firstly, the construction of a
statute of doubtful neaning once |aid down and accepted for a

| ong period of time ought not to be altered unless your
Lordshi ps could say positively that it was wong and productive
of inconvenience. Secondly, that the decisions upon which title
to property depends or which by establishing principles of
construction otherwi se formthe basis of contracts ought to
receive the sane protection. Thirdly, decisions affecting the
general conduct of affairs, so that their alteration would nean
that taxes had been unlawfully inposed or exenption

unl awful I y obt ai ned, payments needl essly made or the position

of the public materially affected, ought in the same way to
conti nue."

Earlier, Lord Westbury had thus stated the rule, "W must bow
to the uniforminterpretati on which has been put upon the
statute of Elizabeth and must not attenpt to disturb the
exposition it has received \005. |If we find a uniform
interpretation of a statue upon a question materially affecting
property, and perpetually recurring, and which has been

adhered to without interruption, it would be inpossible for us to
i ntroduce the precedent of disregarding that interpretation

Di sagreeing with it would thereby be shaking rights and titles
whi ch have been founded through so many years upon the
conviction that that interpretation is the |egal and proper one
and is one which will not be departed from"

The rule of stare decisis was followed in Associ ated

Newspapers Ltd. vs City of London Corporation, where the

House of Lords declined to overrule two old cases which
established the non-ratability of certain property in the City of
London on the construction of an Act of 1767, and in Morgan

vs Fear, where the House of Lords refused to disturb a
construction of the Prescription Act 1832, which had been
settled and acted on for forty-six years. |In Cohen vs Bayl ey-
Wor t hi ngt on whi ch turned on the construction of the Fines and
Recoveries Act, 1833, the House of Lords refused to put on that
Act a new construction, as property had been settled or

otherwi se dealt with for a long period of tine on the faith of the
ol der cases, and in C ose vs Steel Co. of Wales Ltd. Lord

Morton of Henryton said: "I have al ways understood that when
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this House clearly expresses a view upon the construction of an
Act of Parlianment and bases its decision on that view, the Act
must bear that construction unless and until Parlianment alters
the Act."

Therefore one of the hallmarks of the lawis certainty predictability

and stability unless the ground realty has conpletely changed. In the present
case, as discussed above, in nmy opinion the ground reality has not changed

and the law laid down by this court holds good and relevant. Sone

advancenent in technol ogy and nore and nore use of the cow dung and

urine is not such a substantial factor to change the ground realities so as to
totally done away with the slaughtering of the aged bulls and bullocks. It is
true ny Lord the Chief Justice has rightly observed that principle of stare
decisis is not a dognatic rule allergic to logic and reason; it is a flexible
principle of |aw operating in the province of precedents providing roomto

col l aborate with the demands of changing tinmes dictated by social needs,

State policy and judicial conscience. There is no quarrel to this proposition,
but the only question-is whether the earlier decisions are not |ogical or they
have become unreasonable with the passage of tinme. In nmy hunble opinion

those decisions still hold good in the present context also. Therefore, | do

not think that there are conpelling reasons for reversal of the earlier

deci sions either on the basis of advancerment of technol ogy or reason, or

| ogic, or econom c consideration. Therefore, in my hunble opinion, there is
no need to reverse the earlier decisions.

An argunment was raised with regard to role of objects and reasons
precedi ng the enactnment. There is notwo opinion that they are useful and
for purposes of interpretation of the provisions whenever its validity is
chal | enged. This aspect has been dealt with by the Hon' bl e Chief Justice
and | do not wish to add anything nmore to it-:

Li kewi se, the Hon' bl e Chief Justice has-dealt in detail the relation of
Fundanental Rights with Directive Principles. H s Lordship has very
exhaustively dealt with all the cases bearing on the subject prior and after
deci sion in Keshwanand Bharti’s case. The court shoul d guard zeal ously
Fundanental Rights guaranteed to the citizens of the society, but at the sane
time strike a bal ance between the Fundanental Ri ghts and the |arger

interests of the society. But when such right clashes with the |arger interest
of the country it must yield to the latter. Therefore, wherever any enact nent
is made for advancenment of Directive Principles and it runs counter to the
Fundanental Rights an attenpt should be made to harnoni se the same if it
promotes | arger public interest.

Therefore, as a result of above discussion, | amof the view that the

vi ew taken by the Division Bench of the Gujarat Hi gh Court is correct and
there is no justification for reversing the view taken by the earlier
Constitution Bench decision of this Court. All appeals are dism ssed. 'No
order as to costs.




